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the  accountable  receipt  cf  some  person  entitled  to  the 
use  of  the  Library.  Every  such  book  so  taken  from 
the  Library,  shall  be  returned  on  the  same  day,  and  in 
default  of  such  return  the  party  taking  the  same  shall 
be  suspended  from  all  use  and  privilegDS  of  the 
Library  until  the  return  of  the  book  or  full  compensa- 
tion is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded 
down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured.  A  party  violating  .his  i  rovision, 
shall  be  liable  to  pay  a  sum  not  exceeding  the  value 
of  the  book,  or  to  replace  the  volume  ^y  a  new  one,  at 
the  discretion  of  the  Trustees  or  Executiv  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use 
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IN    THE 
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ALASKA  FISHERMEN'S  PACKING 
COMPANY  (a  corporation), 

Plaintiff  in  Error, 

vs. 

CHIN  QUONG, 

Defendant  in  Error. 


BRIEF  FOR  DEFENDANT  IN  ERROR. 


Statement  of  Case 

This  action  was  commenced  by  the  defendant  in 
error,  Chin  Quong,  as  plaintiff,  on  the  14th  day  of 
November,  1910,  in  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  State  of  California, 
to  recover  from  the  plaintiff  in  error,  Alaska  Fish- 
ermen's Packing  Company,  as  defendant,  the  sum 
of  twenty  thousand  two  hundred  and  forty  and 
10/lOe  ($20,240.10)  dollars,  as  damages  for  the 
breach  of  a  certain  contract  in  writing,  and  for  cer- 
tain work,  labor  and  services  done  and  performed, 
and  for  certain  moneys  paid  and  expended  by  plain- 
tiff for  defendant  at  its  request  (Trans,  pp.  1-12). 


For  convenience,  the  parties  will  be  referred  to 
herein,  as  they  were  designated  in  the  court  below. 

Defendant  appeared  in  the  action,  and  duly  re- 
moved it  for  trial  to  the  United  States  Circuit 
Court,  in  and  for  the  Ninth  Circuit,  Northern  Dis- 
trict of  California  (Trans,  pp.  30;  41-49). 

The  action  was  tried  before  the  Hon.  William  C. 
Van  Fleet,  and  a  jury,  and  a  verdict  rendered  in 
favor  of  the  plaintiff  and  against  the  defendant  for 
the  sum  of  twenty  thousand  one  hundred  and 
ninety-two  and  10/100  ($20,192.10)  dollars,  and  to 
reverse  the  judgment  entered  thereon,  defendant 
prosecutes  this  writ  of  error  (Trans,  pp.  67,  68  and 
69;  220). 

The  complaint  contains  three  counts  or  causes  of 
action  (Trans,  pp.  1-5) ;  the  second  count  or  cause 
of  action  is  for  the  recovery  of  $1671.40  for  and  on 
account  of  certain  work,  labor  and  services  done 
and  performed,  and  for  certain  moneys  paid  and  ex- 
pended by  the  plaintiff  for  the  defendant  at  its  re- 
quest; this  cause  of  action  and  the  sum  thereby 
claimed  was  expressly  admitted  to  be  due  the  plain- 
tiff l)y  the  defendant,  and  need  not  be  further  ad- 
verted to  (Trans,  pp.  3  and  4,  179  and  180,  181). 

The  first  and  third  counts  or  causes  of  action 
were  to  recover  the  sum  of  $18,568.70,  and  were 
based  upon  the  contract  attached  to  the  complaint, 
and  marked  exhil)it  ''A",  the  first  count  relying  on 
and  i)leading  the  contract  specially,  and  the  third 
count  being  for  the  recovery  of  the  same  amount 


as  the  first  count,  upon  tlie  eonnnon  count  for  work, 
labor  and  services  performed  ))}'  the  plaintiff  for 
the  defendant  at  its  request,  in  executing  and  ful- 
filling the  terms  of  the  contract  exhibit  "A"  (Trans, 
pp.  1-3;  4-5). 

The  contract,  the  making  of  which  was  admitted, 
was  between  the  plaintiff.  Chin  Quong,  as  the  party 
of  the  first  part,  and  the  defendant,  Alaska  Fisher- 
men's Packing  Company,  as  the  party  of  the  second 
part  (Trans,  pp.  (3-12)  ;  the  plaintiff,  by  said  con- 
tract, undertook  and  agreed  for  the  consideration 
therein  expressed,  to  furnish  all  the  skilled  and  mi- 
skilled  labor  required  at  the  cannery  of  defendant, 
at  Nushagak,  ^Uaska,  for  the  purpose  of  canning 
salmon  during  the  season  of  1910,  and  to  that  end, 
to  furnish  and  place  aboard  defendant's  vessel,  at 
the  Port  of  San  Francisco,  on  or  about  the  12th 
day  of  April,  1910,  a  sufficient  force  of  competent 
men,  not  less  than  one  hundred  and  forty  (140), 
fifty-seven  per  cent  (57 7o)  being  Chinese,  including 
three  (3)  testers,  to  prepare  and  put  up  every 
working  day  during  the  term  of  the  contract,  all  the 
fish  that  could  reasonably  be  expected  to  be  had  at 
the  cannery,  say  twenty-seven  hundred  (2700)  cases, 
or  more  if  possible  (Trans,  p.  6)  ;  plaintiff  agreed 
to  receive  the  fish  on  the  wharf  at  Nushagak,  to 
clean  and  prepare  them  in  the  fish-house  for  can- 
ning, and  to  transport  them  to  the  cannery  (Trans. 
pp.  6-7),  to  make  all  cans,  the  bottoms  and  tops  and 
w^hatever  may  be  required ;  to  wipe  and  cap  the  cans 
by  machinery;  to  salt,  fill,  solder,  bath,  pile,  label, 


and  put  in  eases,  and  nail  np  the  entire  pack  of  the 
season  (Trans,  j).  7) ;  the  contract  also  contained 
the  following,'  material  stipulations: 

"All  swelled  cans,  in  exeess  of  four  (4)  cans 
per  hundred  (100),  all  light  cans,  all  cans  col- 
la])se(l,  ])urst  or  deficient  in  seams  (where  any 
of  said  faults  or  defeets  are  the  result  of  want 
of  skill  of  the  party  of  the  first  part)  to  be  paid 
for  by  the  s<nd  party  of  the  first  part,  at  the 
rate  of  six  (6)  cents  per  can"  (Trans,  p.  7).. 

"All  leaks  to  be  mended  by  skilled  labor 
daily  by  jjarty  of  the  first  part,  the  said  mended 
cans  to  be  accepted  or  rejected  according  to  the 
condition  of  the  fish,  and  if  not  so  mended 
daily,  the  })arty  of  the  first  part  agrees  to  pay 
to  the  party  of  the  second  part,  the  sum  of 
three  ($3.0(0  dollars  per  case"  (Trans,  p.  7). 

'*A11  work  to  be  done  under  the  direction  and 
supervision  of  the  superintendent  of  the  can- 
nery and  to  his  entire  satisfaction  and  to  be 
done  with  the  utmost-  diligence  and  speed  and 
care,  and  in  the  most  complete  and  workman- 
like manner"  (Trans,  p.  7). 

"In  consideration  of  the  covenants  and  agree- 
ments hereiu  agreed  to  be  done  and  performed 
])y  the  party  of  the  first  part,  the  said  Alaska 
Fishenuen's  Packing  Comi)any  agrees  to  pay 
the  said  i>aity  of  the  first  part  the  sum  of 
fifty-five  (55)  cents  for  each  and  every  case 
containing  four  (4)  dozen  tall  cans  of  one  (1) 
])oun(l  each,  when  filled  by  the  Jensen  can- 
filling  machines  and  sixty  (60)  cents  per  case 
of  four  (4)  dozen  tall  cans  each,  the  cans  of 
which  are  filled  by  hand,  when  caused  by  the 
failure  of  the  Jensen  can-filling  machines  to 
work"  (Trans,  p.  8). 

"The  party  of  the  second  part  guai'antees 
the  pack  at  this  cannery  to  reach  sixty-six 
thousand  (()6,000)  cases,  and  hereby  agrees,  if 


the  aiiKiimt  should  he  less  tlian  that,  to  ])ay  tho 
party  of  the  tirst  ])ai't,  tlic  same  as  if  the  ])a<-k 
had  hem  that  amount.  If  over  sixty-six  thou- 
sand cases,  each  case  to  be  paid  for  at  the  ])rice 
agreed  upon  in  this  <'ontraet"  (Trans,  p.  10). 

"All  i)aynients  unch'r  this  contract  to  he  made 
to  Quong  Kee  Company  or  to  their  order" 
(Trans,  p.  10). 

"And  it  is  expressly  understood  that  the 
])arty  of  the  tirst  ])art  is  to  ]nit  up  not  less  than 
twenty-seven  hundred  (L'7(.K))  eases  of  fish  per 
working  day,  provided  they  are  furnished  with 
the  necessary  fish  for  that  purpose,  by  the 
])arty  of  the  second  i)art.  In  default  thereof, 
they  agree  to  forfeit  to  the  party  of  the  second 
part,  one  ($1.00)  dollar  per  case"  (Trans,  pp. 
10-11). 

Plaintiff  in  the  first  count  of  his  complaint,  in 
paragraph  1,  alleged  that  the  defendant  w^as  a  cor- 
poration duly  created  under  the  laws  of  the  State 
of  Oregon  (Trans,  p.  1),  that  plaintiff  and  defend- 
ant made  and  entered  into  the  contract,  exhibit 
"A"  (Trans,  p.  1,  para.  2),  that  plaintiff  "duly 
"  performed  all  of  the  covenants,  stipulations  and 
"  conditions  of  said  agreement  on  his  part  to  be 
"  perfonned"  (Trans,  p.  1,  para.  3)  ;  that  defend- 
ant had  paid  to  plaintiff  the  sum  of  $14,000.00  as 
advance  pa^Tuents  under  the  contract  (Trans,  p.  2, 
para.  4)  ;  that  there  was  due  and  payable  under  the 
tei'ms  of  the  contract  by  defendant,  upon  the  full 
performance  thereof  by  plaintiff,  the  sum  of  $36,- 
600.00,  of  which  defendant  had  paid  to  plaintiff 
$14,000.00  (Trans,  p.  2,  para.  6);  that  defendant 
had  paid  out  and  expended,  at  the  request  of  plain- 


tiff  and  on  his  behalf,  the  sum  of  $1283.30,  and  that 
defendant  was  entitled  to  a  further  credit,  upon 
the  contract,  in  the  sum  of  $2448.00  for  and  on  ac- 
count of  an  excess  of  do-overs,  leaving  a  balance 
due  plaintiff  by  defendant  under  the  contract  of 
$18,568.70  (Trans,  pp.  2-3,  para.  7),  and  that'  no 
part  of  this  smn  had  been  paid  plaintiff  by  defend- 
ant (Trans,  p.  3,  para.  10). 

In  paragraphs  8  and  9  of  the  first  count,  it  was 
alleged  that  certain  persons  constituted  the  partner- 
ship, doing  business  mider  the  firm  name  and  style 
of  the  Quong  Kee  Company,  and  that  said  partner- 
ship, prior  to  the  commencement  of  this  action,  as- 
signed and  set  over  to  the  plaintiff  herein,  all  of 
its  right,  title  and  interest  in  and  to  the  contract 
sued  on,  and  to  all  money  due  or  to  grow  due  there- 
on (Trans,  p.  3,  paras.  8-9). 

By  the  third  count  of  his  complaint,  plaintiff, 
after  alleging  the  due  incorporation  of  defendant 
under  the  laws  of  the  State  of  Oregon,  charges  that 
defendant  is  indebted  to  him  in  the  sum  of  $18,- 
568.70,  on  account  of  certain  w^ork,  labor  and  serv- 
ices done  and  performed  by  plaintiff  for  defendant 
at  its  request,  in  fulfilling  and  performing  the  same 
tei-ms,  stipulations  and  conditions  as  are  imposed 
on  him  l)y  the  contract. 

The  ansircr  of  the  defendant  admitted  all  of  the 
allegations  of  the  first  cause  of  action  stated  in  the 
conii)laint,  except  those  contained  in  paragraphs  3, 
8  and  9  (Trans,  pp.  53,  54,  55  and  56).     Defendant 


further  denied  all  of  the  allegations  of  the  third 
count  of  the  eomi)laint  (Trans,  p.  57),  and  then  set 
up  various  causes  of  counter-claim,  which  will  l)e 
discussed  in  detail  hei'eafter. 

In  this  state  of  the  pleadings,  plaintiff  introduced 
certain  evidence  and  rested,  and  the  defendant,  af- 
ter the  denial  of  a  motion  for  a  nonsuit,  as  to  the 
first  cause  of  action  stated  in  the  complaint,  made 
by  it  at  the  close  of  the  plaintiff's  evidence  (Trans, 
pp.  92-93),  conmienced  to  introduce  evidence  in  sup- 
port of  its  answer  and  counter-claims  (Trans,  pp. 
93-196)  ;  and  after  certain  evidence  in  rebuttal  and 
surrebuttal,  both  parties  rested,  and  after  the  in- 
structions to  the  jurj^,  the  cause  was  submitted  to 
them  with  the  result  stated. 

Defendant,  in  its  opening  brief,  relies  for  a  re- 
versal of  the  judgment,  upon  certain  alleged  errors 
of  law,  specified  in  the  following  manner: 

(1)  "The  trial  court  erred  in  denying  de- 
fendant's motion  for  a  nonsuit,  to  the  first 
cause  of  action  set  forth  in  the  complaint  (De- 
fendant's Exception  7,  p.  92) "  (page  11  of 
brief) . 

(2)  "The  court  erred  in  instructing  the 
jury  that  the  word  'furnish'  as  used  in  the  in- 
structions means  'deliver'  "  (page  27  of  brief). 

(3)  "The  court  erred  in  instructing  the 
jury  that  they  may  take  into  consideration  the 
usual  loss  resulting  from  spoiled  cans  that  oc- 
curs in  operations  of  the  kind  in  question" 
(brief,  page  34). 

(4)  "Errors  in  the  admission  and  exclusion 
of  evidence"  (brief,  page  35). 
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(a)  "The  court  erred  in  permitting  the  sales 
account  of  defendant  for  the  year  1910  to  be 
admitted  in  evidence  (pp.  89-92)"  (brief,  page 
35). 

(b)  "The  court  erred  in  overruling  the  mo- 
tion of  defendant  to  strike  out  the  answer  given 
l)y  tlie  witness  Kep  Yung  concerning  the  char- 
acter and  the  efficiency  of  the  machinery  of  the 
defendant  company  (p.  81)"  (brief,  page  36). 

(c)  "The  court  erred  in  sustaining  an  ob- 
jection to  a  question  asked  by  defendant  of  its 
witness,  McGregor,  concerning  the  market  price 
of  Alaska  red  salmon  in  the  year  1910  (Defend- 
ant's Exception  No.  8,  p.  i65)"  (brief,  page 
36). 

(d)  "The  court  erred  in  overruling  an  objec- 
tion to  a  question  asked  by  defendant  of  its 
witness  Berglund,  called  in  surrebuttal  (p.  178) 
concerning  the  number  of  piles  of  cases  of 
salmon  that  were  left  at  the  cannery  when  the 
ship  sailed  on  its  homeward  voyage"  (brief, 
page  40). 

Defendant  has  failed  to  observe  the  requirements 
of  Rules  11  and  24  of  this  court,  both  in  the  prepa- 
ration of  its  assignment  of  errors,  and  of  its  brief; 
l\ule  11  provides  that 

"when  the  error  alleged  is  to  admission  or  to 
the  rejection  of  evidence,  the  assignment  of 
errors  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected",  and  that 
"errors  not  assigned  according  to  this  rule  will 
l)e  disregarded,  but  the  court,  at  its  option,  may 
notice  a  i)lain  ci-ror  not  assigned". 

Kulc  24  provides  that  the  brief  shall  contain 

'*(b)  a  specification  of  the  errors  relied  upon, 
which,  in  cases  brought  up  by  writ  of  error, 


sliall  sot  out  so])arat('ly  and   i)arti('ularly  vmh 

error  assorted  and  intended  to  be  urged",  and 

that 

"wlien  the  error  alleged  is  to  the  admission  or 

to  the   rejeetion   of  evidence,  the  specification 

sliall  quote  the  full  substance  of  the  evidence 

admitted  or  rejected". 

The  assigiunent  of  errors  contains  sixteen  as- 
signments of  error,  and  the  brief  of  defendant  does 
not  contain  any  specification  of  errors  at  all,  if  Rule 
24  be  construed  as  requiring  a  specification  of  those 
errors  contained  in  the  assignment  of  errors  on 
which  defendant  intends  to  rely  on  the  hearing  of 
the  case,  under  a  heading  of  "Specifications  of  Er- 
rors", and  immediately  following  the  statement  of 
the  case;  if,  on  the  other  hand,  the  specifications 
may  be  scattered  throughout  the  brief  of  defendant, 
as  is  done  here,  it  is  at  least  requisite  under  the  rule 
that  when  the  specifications  relate  to  alleged  errors 
in  the  admission  or  the  rejection  of  evidence  that 
the  specification  shall  "quote  the  full  substance  of 
the  evidence  admitted  or  rejected",  and  that  when 
the  specifications  relate  to  errors  in  the  charge  of 
the  court  that  the  specification  "shall  set  out  the 
part  referred  to  totidem  verbis".  Tested  by  these 
requirements,  defendant  has  failed  to  comply  with 
the  rule  in  specifying  the  errors  on  which  it  will 
rely,  as  to  all  of  the  alleged  errors  except  the  first 
specification,  which  is  to  the  effect  that  the  court 
erred  in  denying  defendant's  motion  for  a  nonsuit. 
The  second  and  third  specifications  are  to  alleged 
errors  in  instructions  to  the  jury,  and  these  specifi- 
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cations  do  not  set  forth  the  portion  of  the  charge 
referred  tc  totideni  verljis,  and  the  fourth  specifica- 
tion, hv\u\r  a  l)kinket  specification,  consisting  of 
four  subdivisions,  relating  to  alleged  errors  in  the 
admission  and  rejection  of  evidence,  does  not  quote 
the  full  substance  of  the  evidence  admitted  or  re- 
jected, or  indeed  any  of  the  evidence  at  all. 

Defendant's  specification  No.  1  in  its  brief,  is 
based  ujion  assiginnent  of  error  numbered  IV 
(Trans,  p.  208). 

Defendant's  specification  No.  2  in  its  brief  is 
based  on  assignments  of  error  nmnbered  X  and 
XIII  (Trans,  pp.  210-211-212). 

Defendant's  specification  No.  3  in  its  brief  is 
])ased  upon  assignm.ent  of  error  numbered  XII 
(Trans,  pp.  211-212). 

Defendant's  specification  No.  4  in  its  brief  is 
based  as  to  the  first  subdiWsion  thereof,  on  assign- 
ment of  error  numbered  II  (Trans,  p.  207),  as  to 
tlic  tliird  subdivision  thereof,  on  assignment  of 
erroi'  numbered  V  (Trans,  p.  208),  and  as  to  the 
fourth  subdivision  thereof,  on  assignment  numbered 
IX   (Trails.  ].]>.  209-210). 

As  to  the  second  subdivision  of  specification  4,  it 
finds  no  ))asis  in  the  assignment  of  errors  or  in  the 
bill  of  exceptions. 

Assignments  of  error  numbered  II  and  III 
(Trans.  ]>.  207)  relating  to  alleged  errors  in  the  ad- 
mission and   iciccljf.n  <»!'  evidence,  upon  which  de- 
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feiulant  hascs  spceitications  oi"  tiror,  subdivisions 
(a)  and  (b)  in  its  brief,  are  not  framed  in  accord- 
ance with  Rule  11,  ill  that  no  i)art  of  the  evidence 
admitted  is  quoted  as  part  thereof. 

It  will  thus  be  seen  that  defendant  has  ahnost 
completely  failed  to  comply  with  Rules  11  and  24, 
and  this  court  should  not  notice  them,  as  the  alleged 
errors  are  within  the  terms  of  the  rules,  and  no  ex- 
cuse can  be  offered  for  failure  to  observe  them. 

The  rules  have  been  enforced  in  the  following 
cases,  where  the  object  and  purpose  of  them  are 
clearly  stated: 

National  Bank  of  Commerce  v.  First  National 

Bank,  10  C.  C.  A.  89; 
Supreme  Council  Catholic  Knights  of  Amer- 
ica V.  Fidelity  and  Casualty  Co.  of  New 
York,  11  C.  C.  A.  96-108; 
Haldane  v.  United  States,  16  C.  C.  A.  447; 
Oswego  Townsliip,  Labette  County  v.  Travel- 
ers' Ins.  Co.,  17  C.  C.  A.  77; 
Garrett  v.  Pope  Motor  Car  Co.,  168  Fed.  905; 
Walton  V.  Wild  Goose  M.  &  T.  Co.,  60  C.  C. 
A.  155;  123  Fed.  209. 

Plaintiff  will  consider  all  of  the  specifications 
noted  in  the  brief  of  defendant,  in  the  order  in 
which  they  are  set  forth  in  the  brief  of  defendant; 
it  being  understood  by  plaintiff  that  all  alleged 
errors  not  noted  in  the  brief,  although  assigned  in 
the  assignment  of  errors,  are  abandoned  by  the  de- 
fendant. 
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Argument. 

The  principal  error  of  law,  relied  on  by  the  de- 
fendant for  a  reversal  of  the  judgment,  is  "that 
*'  the  court  erred  in  denying  the  motion  of  the  de- 
*'  fendant  for  a  nonsuit,  made  by  the  defendant'  to 
"  the  fii-st  cause  of  action  set  forth  in  the  com- 
**  plaint,  to  which  defendant's  Exception  No.  7  was 
"  taken".  This  specification  is  based  upon  assign- 
ment of  error  numbered  IV  (Trans,  p.  208). 

Defendant  devotes  all  of  its  brief  from  the  bot- 
tom of  page  11  to  the  top  of  page  27,  and  a  portion 
of  pages  42  and  43,  to  the  consideration  of  this 
question. 

The  record  shows  that  this  motion  for  a  nonsuit 
was  made  by  the  defendant,  at  the  close  of  the 
plaintiff's  evidence  in  chief  (Trans,  pp.  92-93)  ;  that 
the  defendant,  instead  of  resting  upon  its  exception 
to  the  denial  of  the  motion,  proceeded  to  introduce 
evidence  in  support  of  the  issues  raised  by  the  com- 
plaint and  answer  (Trans,  pp.  93-166). 

Under  the  circumstances,  the  rule  is  settled  in  the 
federal  courts  that  the  exception  will  not  be  re- 
viewed, as  it  is  deemed  to  be  conclusively  waived  by 
the  conduct  of  the  defendant. 

R.  R.  Co.  V.  Hawthorne,  144  U.  S.  202; 
Walton  V.  Wild  (Joose  M.  &  T.  Co.,  123  Fed. 

209;  60  C.  C.  A.  155; 
Bogk  V.  Gassert,  149  U.  S.  17; 
Union  Pacific  R.  Co.  v.  Callaghan,  161  U.  S. 
95. 
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The  defendant  failed  to  renew  its  motion  for  a 
nonsuit  at  the  close  of  the  entire  evidence  in  the 
case,  or  to  ask  at  that  time  for  a  directed  verdict  in 
its  favor,  on  the  ground  that  the  evidence  adduced 
by  plaintiff  was  not  sufficient  to  entitle  it  to  a 
verdict  (Trans,  pp.  18;  193-195),  and  in  the  absence 
of  such  a  motion  for  a  directed  verdict  by  the  de- 
fendant, this  court  cannot  review  the  evidence  to 
determine  whether  it  supports  the  verdict. 

Oswego  Township,  Labette  County  v.  Travel- 
ers' Ins.  Co.,  17  C.  C.  A.  77;  70  Fed.  225; 
A^illage  of  Alexandria  v.  Stabler,  1  C.  C.  A. 

616;  50  Fed.  689; 
Insurance  Co.  v.  Unsell,  144  U.  S.  439; 
Insurance  Co.  v.  Frederick,  7  C.  C.  A.  122; 

58  Fed.  144; 
Mining  Co.  v.  Ingraham,  17  C.  C.  A.  71;  70 

219; 
Joplin  &  P.  R'y  Co.  v.  Payne,  194  Fed.  387. 

In  other  words,  it  results  from  the  law,  as  laid 
dow^n  in  the  cases  above  cited,  that  defendant  in  the 
present  state  of  the  record  cannot  raise  the  question 
in  this  court,  as  to  whether  the  court  erred  in  deny- 
ing its  motion  for  a  nonsuit  made  by  it  at  the  close 
of  plaintiff's  evidence  in  chief,  or  as  to  whether  the 
verdict  is  supported  by  the  evidence.  The  verdict 
is  conclusively  deemed  to  be  supported  hy  the  evi- 
dence, and  unless  defendant  can  point  out  some 
prejudicial  error  of  law,  either  in  the  admission  or 
rejection  of  evidence,  or  in  the  charge  to  the  jury, 
the  judgment  must  be  affirmed. 
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Assuming  that  tlio  defendant  (^ould  now  take  ad- 
vantage of  this  ruling  of  the  court  denying  its  mo- 
tion for  a  nonsuit,  the  ruling  was  in  all  respects 
correct.  Plaintiff,  in  support  of  the  first  and  third 
counts  or  causes  of  action,  stated  in  the  complaint, 
adduced  evidence  tending  to  prove  that  he  had  hired 
and  got  together  one  hundred  and  forty  (140)  men, 
})ursuant  to  the  contract,  57  per  cent  being  Chinese, 
giving  the  list  of  the  Chinese  crew  sent  to  defend- 
ant's cannery,  with  the  name  and  station  in  the  can- 
nery of  each  man  (Trans,  pp.  72-73)  ;  that  all  the 
men  on  the  list  were  experienced  m.en  in  the  can- 
nery business,  and  had  worked  in  the  business  many 
years;  that  the  crew  of  140  men  were  made  up  of 
81  Chinese,  including  three  testers,  49  Japanese, 
and  10  Mexicans;  that  they  went  en  the  vessel  pro- 
vided by  the  defendant  at  the  port  of  San  Fran- 
cisco, about  the  10th  or  11th  day  of  Ajiril,  1910,  and 
were  taken  to  the  defendant's  cannery,  at  Nusha- 
gak,  Alaska,  where  they  worked  the  entire  season, 
and  packed  about  44,000  cases  of  salmon;  that  this 
crew  packed  all  the  salmon  that  the  defendant  fur- 
nished 01'  delivered  to  tlie  plaintiff  to  pack  during 
the  season;  that  the  pack  was  taken  at  the  end  of 
the  season  on  board  of  defendant's  vessels,  and  was 
su))sc(iuently  disposed  of  by  the  defendant:  that  af- 
ter the  return  of  the  crew,  the  plaintiff  demanded 
of  the  defendant  the  money  rlne  undrr  the  contract, 
and  the  same  was  refused. 

This  evidence  tended  to  ])rove  every  term,  stipu- 
lation and  covenant  in  the  contract  on  the  part  of 
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the  i)lainlill  to  be  pcrftnint'd;  the  contract  provided 
that  the  phiiiitiff  should  furnish  and  place  aboard 
the  vessel  to  be  provided  by  the  defendant,  at  the 
Port  of  San  Francisco,  on  or  al)out  the  12th  day  of 
April,  A.  I).  1{)10,  not  less  than  140  competent  men, 
57  per  cent  being  Chinese,  including  three  testers, 
to  prepare  and  i)ut  up  every  working  day  during 
the  term  of  the  contract,  all  the  fish  that  could  rea- 
sonably be  expected  to  be  had  at  the  cannery,  at 
Nushagak,  District  of  Alaska,  say  2700  cases,  or 
more,  if  possible;  plaintiif  agreed  to  receive  the  fish 
on  the  wharf  at  Nushagak,  to  clean  and  prepare 
them  in  the  tish-house  for  canning,  and  transport 
them  to  the  cannery;  to  make  all  the  cans  by  can 
seaming  machines  only,  the  bottoms  and  tops,  or 
whatever  may  be  required ;  all  cans  to  be  wiped  and 
capped  by  machinery;  to  salt,  fill,  solder,  bath, 
wash,  pile,  label  and  put  in  cases,  and  nail  up  the 
entire  pack  of  the  season.  All  swelled  cans  in  ex- 
cess of  four  (4)  cans  per  hundred  (100),  all  light 
cans,  all  cans  collapsed,  burst  or  deficient  in  seams 
(where  any  of  said  faults  or  defects  were  the  result 
of  want  of  skill  of  plaintiff),  were  to  be  paid  for 
by  plaintiff  at  the  rate  of  six  (6)  cents  per  can;  all 
leaks  were  to  be  mended  by  skilled  labor  daily  by 
plaintiff,  and  mended  cans  were  to  be  accepted  or 
rejected  according  to  the  condition  of  the  fish,  and 
if  they  were  not  so  mended  daily,  the  plaintiff 
agreed  to  pay  to  the  defendant  the  sum  of  $3.00  per 
case;  all  work  was  to  be  done  under  the  direction 
and  supervision  of  the  superintendent  of  the  can- 
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nciy,  and  to  his  entire  satisfaction,  and  was  to  be 
done  with  the  utmost  diligence,  speed  and  care,  and 
in  the  most  eompk^tc  and  workmanlike  manner; 
defendant  agreed  to  pay  plaintiff  the  smii  of  55 
cents  for  each  and  every  case  containing  four  (4) 
dozen  tall  cans  of  one  pound  each,  when  filled  by 
the  Jensen  can-filling  machine,  and  60  cents  per 
case  of  four  dozen  tall  cans  each,  the  cans  of  which 
were  filled  by  hand,  when  caused  by  the  failure  of 
the  Jensen  can-filling  machines  to  work;  defendant 
guaranteed  the  pack  at  the  cannery  to  reach  66,000 
cases,  and  agreed,  if  the  amount  was  less  than  that, 
to  pay  the  plaintiff,  the  same  as  if  the  pack  had  been 
that  amount;  if  over  66,000  cases,  each  case  was  to 
be  paid  for  at  the  price  agreed  upon  in  the  con- 
tract; and  it  was  expressly  understood  that  the 
plaintiff  was  to  put  up  not  less  than  2700  cases  of 
fish  per  working  day,  provided  he  was  furnished 
with  the  necessary  fish  for  that  purpose,  b}^  the  de- 
fendant; in  default  thereof,  plaintiff  agreed  to  for- 
feit to  defendant  one  ($1.00)  dollar  j^er  case. 

The  only  stipulations  under  the  contract  that  are 
to  be  regarded  as  conditions  precedent  to  recovery 
by  jtlaintiff  are,  that  the  plaintiff  should  place 
aboard  the  defendant's  vessel,  at  the  time  appoint- 
ed, the  140  men,  made  up  as  required  by  the  con- 
tract, that  is  57  per  cent  being  Chinese,  including  3 
testers,  all  of  the  crew  to  be  competent  men;  that 
they  should  go  to  defendant's  cannery  at  Nushagak, 
in  the  District  of  Alaska,  and  there  work  the  entire 
season  of  1910,  and  make  the  pack  of  fish  furnished 
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by   defoudant;    wlu'thcr    tlic    prima    faeic    case    of 
plaintiff  showed  that  tiie  plaintiff  failed  to  pack  a 
certain  quantity  of  iish  delivered  to  liini  for  pack- 
injr,  or  spoiled  certain  canned  fish  during  the  sea- 
son, was  not,  even  if  we  assume  that  the  evidence 
tended  to  show  such  facts,  sufficient  under  the  con- 
tract to  either  justify  or  require  the  court  below, 
to  hold  that  the  plaintiff  had  failed  to  make  a  case 
to  go  to  the  jury;  it  was  expressly  agreed  that  the 
plaintiff  was  only  required  to  pack  2700  cases  of 
Iish  per  working  day,  in  case  he  was  furnished  with 
the  necessary  fish  by  the  defendant  for  that  pur- 
pose, and  in  case  he  made  default  in  that  particu- 
lar, it  was  stipulated  that  he  was  to  forfeit  to  de- 
fendant the  sum  of  $1.00  per  case;  that  is,  in  case 
defendant  should  show  that  it  had  furnished  suffi- 
cient fish  to  have  enabled  the  plaintiff  to  pack  2700 
cases  per  day,  the  plaintiff  would  pay  to  the  defend- 
ant, $1.00  per  case  for  each  case  of  fish  so  delivered 
to  bim  by  the  defendant  that  he  should  fail  to  pack; 
by  the  terms  of  the  contract,  therefore,  it  was  stipu- 
lated in  advance  by  the  plaintiff  and  defendant,  that 
It  was  not  a  condition  precedent  to  a  recovery  by 
plaintiff  that  he  should  pack  all  of  the  fish  that  the 
defendant  might  deliver  to  him,  to  the  extent  of 
2700  cases  per  day,   but,   on  the   contrary,   it  was 
stipulated  that  for  any  breach  in  that  particular, 
the  defendant  might  deduct  from  the  amount  due' 
to  the  plaintiff  under  the  contract,  the  sum  of  $1  00 
per  case,  and  defendant,  acting  on  this  theory,  set 
up  as  an   affirmative  cause   of  action   the   alleged 
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failure  of  plaintiff  to  pack  31,698  fish  that  it 
claimed,  in  its  counter-claim,  to  have  delivered  to 
the  plaintiff  for  canning. 

The  same  considerations  apply  with  respect  to  the 
alleged  spoiling  of  canned  salmon,  shown  by  the 
testimony  of  Kep  Yung,  the  Chinese  foreman  of 
plaintiff',  to  have  been  left  at  the  cannery. 

The  contract  provided  in  that  respect  as  follows: 

"All  swelled  cans,  in  excess  of  four  (4)  cans 
per  hundred  (100),  all  light  cans,  all  cans  col- 
lapsed, burst  or  deficient  in  seams  (where  any 
^  of  sai(l  faults  or  defect  are  the  result  of  want 
of  skill  of  the  part}^  of  the  first  part),  to  be 
paid  for  by  the  said  party  of  the  first  part  at 
the  rate  of  six  (6)  cents  per  can. 

"All  leaks  to  be  mended  by  skilled  labor 
dail}',  by  i^arty  of  the  first  part,  and  said  mend- 
ed cans  to  be  accepted  or  rejected  according  to 
the  condition  of  the  fish,  and  if  not  so  mended 
daily,  the  party  of  the  first  part  agrees  to  pay 
to  the  party  of  the  second  part,  the  sum  of 
$3.00  per  case." 

The  court  below  instructed  the  Jury  without  ob- 
jection on  the  part  of  defendant,  that  the  counter- 
claims of  defendant,  setting  up  these  alleged  claims 
of  damage  against  plaintiff,  were  affirmative  causes 
of  action  by  defendant  against  plaintiff,  and  that  as 
to  them,  the  burden  of  proof  was  on  the  defendant, 
thus  adoj)ting  the  theory  of  law  .laid  down  by  the 
contract  itself,  and  the  entire  argimient  of  defend- 
ant on  this  point  is  answered  by  the  suggestion  that 
any  evidence   contained   in   tlie   testimony   of  Kep 
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Yung  tfiuliiig  to  show  any  dt'tault  on  tlie  part  of 
the  phiintilT,  cither  in  failing  to  pack  any  tish  de- 
livered to  him  hy  the  dct'cndant,  or  in  the  spoiling 
of  fish  after  they  were  canned,  was  merely  in  su])- 
port  of  till'  counter-claims  of  the  defendant. 

Even  if  it  be  assumed  that  it  was  a  condition 
l)recedent  to  the  right  of  the  plaintiff  to  recover 
that  he  should  show  in  his  prima  facie  case,  that  he 
had  not  failed  to  perform  the  contract  strictly  and 
literally,  in  the  respects  mentioned  (and  the  defend- 
ant does  not  claim  that  he  made  default  in  any 
other  particular),  it  having  been  shown  that  the  de- 
fendant took,  accepted  and  received  the  benefit  of 
the  contra(*t  by  accepting  the  pack  made  by  the 
plaintiff  thereunder,  it  cannot  prevent  the  plaintiff 
recovering  on  the  contract,  but  its  remed.y  is  re- 
stricted to  a  recoupment  of  the  damages  alleged  to 
have  been  suffered  by  it  for  any  failure  of  the 
plaintiff  to  perform  the  stij)ulations  of  the  contract 
on  his  part  to  he  performed. 

Kauffman  v.  Raeder,  108  Fed.  171 ;  and  cases 
cited ; 

German  Savings  Inst.  v.  De  La  Vergne  Re- 
frigerating Machine  Co.,  70  Fed.  146-150; 
17  C.  C.  A.  34-38;  and  cases  cited; 

Wiley  V.  Athol,  150  Mass.  435. 

As  part  of  defendant's  argument  that  its  motion 
for  a  nonsuit  should  have  been  sustained,  this  para- 
graph occurs: 
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**It  is  also  submitted  that  the  instruction  re- 
quested l>y  defendant  (p.  212)  to  the  effect  that 
the  i)lain'tiff  could  not  recover  upon  the  first 
cause  of  his  complaint  should  have  been  given." 

This  exception  is  assigned  in  defendant's  assign- 
ment of  errors,  and  nmnbered  XIV  (Trans,  p.  212). 

This  alleged  error  is  \^dthout  any  basis  in  the 
record  or  bill  of  exceptions;  the  alleged  requested 
instruction  is  not  set  out,  as  required  by  Rules  11 
and  24  of  this  court;  the  only  exceptions  taken  to 
the  action  of  the  court  below  in  its  instructions  to 
the  jury  are  to  be  foimd  on  pages  193,  194  and  195 
of  the  transcript;  it  does  not  appear  either  that 
this  or  any  instruction  of  the  kind  was  either  re- 
quested, or  that  there  was  any  exception  taken  by 
the  defendant  to  the  court's  refusal  to  so  instruct. 
This  assignment  cannot  be  noticed  by  the  court. 

T.  &  P.  R'y  V.  Volk,  151  U.  S.  77; 

Western  Union  Telegraph  Co.  v.  Baker,  85 
Fed.  690;  29  C.  C.  A.  392  (9th  Circuit)  ; 

Merchants'  Exch.  Bank  v.  McGraw,  22  C.  C. 
A.  622-627  (9th  Circuit) ; 

Star  Co.  V.  Madden,  110  C.  C.  A.  652. 

A  great  deal  is  said  in  defendant's  brief  concern- 
ing the  evidence  tending  to  show  inadequacy  or  the 
improper  condition  of  the  machinery  in  defendant's 
cannery,  ])rought  out  in  the  testimony  of  Kep  Yung, 
which  was  at  the  close  of  the  testimony  of  Berg- 
lund,  the  first  witness  called  by  the  defendant, 
stricken  out  by  the  court. 
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It  is  first  urt^cd  that  this  cvidciKH'  hoinj:;  striekon 
out,  there  remains  hut  a  few  words  to  sustiiin  plain- 
tiff's east'  in  <'lii('i'  (hriel",  ]).  11).  PhiintilT  is  at 
a  loss  to  know  what  connection  can  possihly  exist 
between  the  existence  or  non-existence  of  the  evi- 
dence relating  to  the  machinery  in  the  record,  and 
the  question  as  to  whether  plaintiff's  evidence  was 
sufficient  to  make  a  prima  facie  case.  What  allega- 
tion in  the  complaint  is  affected  by  the  presence  or 
absence  in  the  record  of  the  evidence  concerning  the 
machinery? 

It  will  be  shown  hereafter  in  dealing  with  tliis 
question  that  defendant  has  failed  to  assign  any 
ei-ror  with  respect  to  the  court's  rulings  concerning 
the  machinery,  and  that  the  evidence  respecting  it 
was  properly  admitted. 

The  remainder  of  the  argument  of  the  defendant 
upon  the  exception  to  the  denial  of  its  nonsuit  is  in 
substance  addressed  to  the  proposition  that  the  ver- 
dict of  the  jury  disallowing  the  claims  set  up  by  it 
in  its  counter-claims  w^as  either  against  the  evi- 
dence or  not  sustained  by  the  evidence.  This  objec- 
tion is  one  which,  as  has  been  shown,  cannot  be 
availed  of  by  the  defendant.  Defendant  made  no 
motion  for  a  directed  verdict  in  its  favor  with  re- 
spect to  the  affirmative  causes  set  up  by  it  in  its 
counter-claims,  but  went  to  the  jury  on  the  evi- 
dence introduced  by  both  parties  on  the  issues 
raised  thereby.  The  verdict,  moreover,  w^as  fully 
justified  by  the  e\idence. 
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Defendant  set  up  the  following  claims  under  the 
contract  against  plaintiff: 

(a)  That  the  defendant  was  compelled  to  and 
did  dump  and  destroy  31,698  salmon  fish  that  de- 
fendant ''had  caught  and  delivered''  at  defendant's 
cannery,  and  which  the  plaintiff  was  required  to 
pack  under  the  agreement;  that  said  salmon  were 
reasonably  worth  the  sum  of  $1911.39,  and  that 
defendant  was  therebj^  damaged  in  that  amount 
(Trans,  pp.  58-59). 

(b)  That  by  reason  of  the  shortage  of  men,  and 
the  incompetence  and  unskilfulness  of  the  men  fur- 
nished by  plaintiff,  the  plaintiff  was  unable  to 
handle  the  quantity  of  fish  supplied  to  him,  and  by 
reason  thereof  defendant  lost  36,600  fish  that  other- 
wise would  have  been  caught  and  supplied  to  the 
plaintiff  for  canning,  and  that  defendant  w^as  there- 
by required  to  pay  its  fishermen  the  sum  of  $2206.98, 
which  it  was  compelled  to  pay  the  said  fishermen 
for  the  said  36,600  fish  which  they  w^ould  have 
caught  had  they  not  been  put  upon  a  limit  (Trans. 
pp.  59-60). 

(c)  Afterwards  in  the  answer,  defendant  con- 
solidated and  united  both  of  the  foregoing  causes 
of  counter-claim,  and  alleged  that  it  was  provided 
in  the  contract  that  the  plaintiff  should  put  up  not 
less  than  2700  cases  of  fish  per  day  provided  he  was 
furnished  with  the  necessary  fish  for  that  purpose 
by  the  defendant;  that  between  the  2nd  and  the 
33th  days  of  July,  3910,  both  dates  inclusive,  de- 
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fondant  furnislicd  to  plaintiff  the  nccessarj^  amount 
of  fish  each  day  to  enable  the  plaintiff  to  can  for 
defendant  2700  eases  per  da}-;  that  by  reason  of  the 
ino()n!]>eteney  and  unskilfulness  of  plaintiff's  men, 
plaintiff  did  not  perform  his  contract  by  canning 
2700  cases  per  day,  but  during  such  time  failed  to 
pack  6,376  cases,  whereby  defendant  was  damaged 
in  the  sum  of  $12,178.16  (Trans,  pp.  64-65). 

(d)  That  by  reason  of  the  carelessness,  negli- 
gence and  incompetency  of  plaintiff's  crew,  2045 
cases  of  canned  salmon  were  improperly  packed  and 
spoiled  to  the  loss  and  damage  of  defendant  in  the 
sum  of  $11,043.00  (Trans,  pp.  60-61). 

Considering  defendant's  claims  embodied  in  coun- 
ter-claims (a),  (b)  and  (c),  with  respect  to  the 
alleged  failure  of  plaintiff  to  pack  the  fish  therein 
referred  to,  it  will  be  observed  that  they  constitute 
affirmative  causes  of  action  by  the  defendant  against 
the  plaintiff  on  the  contract ;  the  court  below  on  the 
trial  and  in  its  charge  to  the  jury  ruled  that  the 
burden  of  proof  was  on  the  defendant  to  establish 
these  counter-claims   (Trans,  p.  188). 

The  testimony  of  defendant's  witnesses,  Jonsson, 
the  cannery  bookkeeper  of  defendant,  and  Berg- 
lund,  its  superintendent,  the  only  witnesses  of  de- 
fendant that  testified  on  the  subject  of  fish  deliv- 
eries, was  as  follows : 

Jonsson  testified  that  the  plaintiff  packed  and 
canned  all  of  the  fish  that  the  defendant  delivered 
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to  the  plaintiff  for  fanning  during  the  canning  sea- 
son of  1910,  except  this  31,698  fish. 

Testimony  of  Jonsson  (Trans,  p.  143)  : 

"Q.  Did  ho  pack  all  the  fish  that  were  not 
thrown  awav,  Ijetween  that  period,  between  the 
1st  and  the"  13th? 

A.     All  the  fish? 

Q.  Yes,  all  the  fish  that  were  not  throwTi 
away  ? 

A.  I  could  not  tell  how  much  more  was 
thro\\ni  overboard,  but  I  know  there  were 
31,698. 

Q.  Your  books  show  31,698  were  thrown 
awav;  now,  did  they  pack  all  but  that? 

A*;     Yes.'^ 

And  again  the  same  witness  said: 

*'Q.  You  have  no  idea  then  above  and  be- 
yond the  31,698  salmon  fish  which  you  claim 
were  actually  thrown  overboard  ?  You  have  no 
idea  as  to  how  many  more  were  thrown  over- 
board, have  you? 

A.     No,  I  have  not. 

Q.  In  other  words,  you  could  not  swear  as 
to  whether  another  fish  was  throw^i  overboard? 

A.  Yes,  I  could  swear  to  that.  I  seen  some 
fish  thrown  overboard." 

Witness  continuing: 

"I  went  by  the  cannery  and  I  have  seen  the 
man  throwing  them  ovei-board,  and  I  never 
stood  there  and  looked  at  him.  All  the  fish  I 
have  record  of  that  the  Chinamen  failed  to 
])a('k  under  their  contract  were  the  31,698  fish 
dum])ed  and  the  36,600  fish  that  the  fishermen 
did  not  catch.  To  my  knowledge  the  31,698  fish 
are  all  the  fish  that  were  dumped  between  the 
2nd  and  the  13tli  of  July.  The  36,600  salmon 
were  never  caught"  (Trans,  pp.  142-143). 
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This  evidence  aecords  with  the  claims  of  defend- 
ant in  its  counteiwlaini,  and  Mr.  Jonsson  stated  in 
his  testimony  that  this  31,698  fish  thrown  away  was 
that  referred  to  in  the  hill  or  aceonnt  sent  to  the 
phiintiff  by  the  defendant,  wherein  it  makes  claim 
for  this  31,698  fish  dnmped.  It  is  the  same  salmon 
that  I  have  testified  to  as  having  been  dumped.  It 
is  precisely  the  same  amount.  There  are  two  items 
there,  the  first  23,619  and  the  next  one  8079  (Trans, 
p.  138). 

Some  of  these  fish  were  thrown  away.  On  the 
8th  there  were  23,619;  and  on  the  9th  there  were 
8079.  They  were  thro^vn  away  because  we  had  too 
much  fish  on  hand  and  we  could  not  pack  them 
(Trans,  p.  136). 

The  fish  were  dumped  from  the  lighters.  They 
were  never  put  on  the  fish  dock.  We  had  fish 
enough  on  the  dock  and  wt  could  not  take  them  off. 

The  Chinese  had  no  control  of  the  tally  of  the 
fish,  except  as  they  might  ask  how  many  fish  we 
had  on  the  dock.  They  usually  do  ask  how  many 
fish  we  have  on  the  dock.  They  have  nothing  to  do 
with  the  tally  (Trans,  p.  146). 

"Q.  I  would  like  you  to  point  out  in  the 
book  the  items  showing  that  destruction  of  31,- 
698  salmon,  the  amounts  and  the  days  of  the 
destruction  of  the  31,698  salmon. 

A.     Here  is  one  item. 

Q.     What  day  is  that? 

A.     That  was  on  the  6th,  from  Koggiung. 

Q.  Just  explain  that  please.  I  cannot  un- 
derstand it.     Explain  that  entrj^ 
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A.  This  is  the  tally  book  that  I  received  of 
the  men  as  to  tlie  fish/  Here  are  the  number  of 
the  men  here,  and  the  number  of  fish  for  each 
fisherman. 

Q.     Where  is  the  amount  dumx)ed  shown? 

A.  The  total  is  here.  And  here  is  1000  on 
this  side;  it  makes  8079. 

Q.     8079  fish  dumped'? 

A.     Dumped  from  that  lighter. 

Q.    What  day  was  that? 

A.     It  was  dumped  on  the  8th. 

It  was  dumped  at  the  order  of  Mr.  Berg- 
lund.  I  have  the  memorandum  in  my  own 
])(>(»ks.  That  was  on  the  9th.  That  is  the  orig- 
inal book.  The  dmnping  w^as  always  done  at  the 
cannery.  The  scows  were  lying  just  outside 
the  fish  dock.  Mr.  Berglund  must  have  been 
there  and  gave  the  order.  (Trans,  pp.  147- 
148.) 

Witness  continuing : 

W^e  received  a  scow,  the 'fish  was  on  there 
and  it  w^as  dumped  overboard.  We  threw  over- 
board all  the  fish  on  the  scow\  We  knew  the 
amount  of  fish  on  the  scow.  We  kept  the  scows 
numbered.  That  is  the  only  way  we  can  keep 
track  of  that.  I  have  the  original  book  right 
here.  Here  is  one,  fish  received  on  the  6th, 
from  scow  No.  6,  and  here  is  the  amount  15,180; 
ever\'thing  was  dumped.  I  know"  some  of 
the  scows  were  dumj^ed.  I  was  do\^^l  on  the 
fish  dock  proba))ly  4  or  5  hours  a  day  looking 
after  it. 

All  the  fish  in  those  lighters  were  thrown 
overboard.  AVe  had  too  much  fish  on  hand,  so 
much  on  hand  that  we  could  not  pack  it,  and 
they  were  getting  too  old.  And  those  were  hot 
days  up  there  too.     (Trans,  p.  148.) 

We  do  not  want  to  get  too  many  fish.  We 
try  to  keep  about  two  days  ahead  when  there  is 
a  heavv  run. 
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Q.  How  do  yon  know  that  that  fish  was 
(hnn]ie(lf 

A.  1  know  that  wo  did  not  rofoive  it  on  the 
dock.  'V\\\^  scow  was  lyinjij  riglit  alongside  of 
the  (h>ck,  ahont  15  or  20  yards  from  the  side  of 
tlio  cannery. 

The  scows  came  in  and  tlieri*  were  so  many 
fish  on  each  scow  and  those  fish  were  thrown 
overl)oard;  they  never  entered  the  caimery. 
That  is  the  rea.son  that  we  conld  keep  track  of 
them.     (Trans,  p.  151.) 

The  31,()98  were  all  thro\vn  from  the  light- 
ers."    (Trans,  p.  152.) 

Berglnnd  testified  with  respect  to  tliese  fish : 

''Q.  How  many  fisli  during  this  run  from 
July  2  to  July  13,  1910,  did  you  have  delivered 
at  the  cannery  there  each  day? 

A.  I  cannot  tell  exactly,  but  the  books  will 
show  exactly  the  number.  I  had  to  curtail  the 
catch  from  that  on.     (Trans,  p.  97.) 

We  had  to  throw  some  fish  away  because  we 
could  not  put  them  up  and  they  got  too  old. 
Under  the  Government  law  and  regulation  we 
can  keep  fish  48  hours  after  they  are  caught, 
and  before  they  are  canned.  I  cannot  tell  the 
exact  numl^er  of  fish  that  were  thrown  away. 
The  book-keeper  kept  a  record  of  that.  He  is 
present  here.  The  fish  we  threw  away  were 
good  red  salmon.  *  *  *  The  fish  when  they 
were  throwTi  away  w^ere  on  the  lighters.  We 
kept  them  approximately  48  hours  before  they 
would  be  thrown  away.     (Trans,  p.  102.) 

The  biggest  portion  of  the  fish  thrown  a^va.y 
between  July  2d  and  July  13th,  1910,  were 
thrown  from  the  lighters.  There  were  three 
lighters.  I  don't  know  the  exact  percentage. 
Our  (lay  there  were  thrown  aivay  about  60,000 
fisIi  from  the  lighters. 

Q.     They  were  not  delivered  to  the  cannery? 
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A.  They  were  delivered  in  the  lighters  to 
the  cannery,  but  I  had  to  take  them  out — 

Q.  (Interrupting.)  But  they  were  not  put 
in  the  fish  dock  of  the  defendant? 

A.     No."    (Trans,  p.  110.) 

Witness  continuing,  on  cross-examination: 

I  have  testified  on  direct  examination  that  I 
had  sufficient  fish  to  enable  the  plaintiff  to 
pack  2700  cases  of  fish  per  da}^  provided  I  had 
all  the  fishing  boats  fishing.  *  *  *  i  did  not 
have  all  the  boats  out  fishing,  of  course.  I  did 
not  know  that  they  were  not  unable  to  get  away 
with  the  fish.  I  supposed  they  were  able  to. 
I  think  I  directed  the  fishermen  to  go  out  and 
get  more  fish  whenever  we  were  cleaning  up  in 
the  canner}^  I  was  afraid  of  getting  too  much 
and  we  would  have  to  throw  them  away. 

Q.  Did  you  have  any  ground  for  your  fear 
when  there  were  only  600  cases  delivered  there 
in  one  day*? 

A.  We  had  more  fish  on  the  dock;  we  had 
plenty  of  if.  The  dock  don't  hold  so  much;  it 
holds  several  days.  The  lighters  we  had  fish  in. 
We  elevate  them  up  into  the  fish  house;  that  is 
done  easily.  We  can  keep  a  reserve  in  the 
scows  from  one  day  to  the  other.  (Trans,  p. 
112.) 

Q.  And  it  appears  from  your  own  books 
here,  that  on  the  8th,  9th,  lOtli,  11th,  12th,  and 
13th  you  restricted  the  catch  of  fish  for  tliis 
cannery.  Now,  what  do  you  sslj,  what  is  your 
explanation  for  that  conduct '^ 

A.  Because  we  had  too  much;  we  could  not 
handle  any  more. 

Q.  Well,  I  have  called  your  attention  to  the 
fact  that  on  the  11th  day  of  July  you  only 
had  8,027  fish  delivered  at  that  cannery. 

A.  Yes,  but  you  must  remember  we  had 
fish  on  hand  from  davs  ])efore. 
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Q.  I  (^allod  your  attention  that  on  the  day 
before  there  were  27,244  fisli  delivered  into  tlie 
eannery;  tliat  was  not  sufficient  to  pack  more 
than — 

A.  We  had  all  the  fish.  What  the  l^ooks 
sho"\v  makes  no  difference;  and  we  had  more 
than  we  could  handle  during  tliose  days. 

Q.     Do  you  contradict  your  own  books'? 

A.     Well,   I  saw  it  with  my  ow^n  eyes. 

Q.  You  have  testified  that  as  to  every  day 
between  the  2nd  and  13th  of  July  there  were 
sufficient  actually  delivered  into  the  fish  bins 
of  the  compan}^  to  enable  the  plaintiff  to  put 
up  2,700  cases  of  salmon. 

A.     I  did  not  say  that. 

Q.  I  understood  you  to  say  that  on  direct 
examination. 

The  Court.  Your  counsel  asked  you  in  a 
very  general  w^ay,  it  is  true,  during  that  run 
did  you  have  sufficient  fish  delivered  to  enable 
this  plaintiff  to  pack  2700  cases  a  day,  and 
you  said  yes. 

A.  My  meaning  of  that  was  that  I  had  at 
the  beginning — I  thought  that  I  explained  that 
before — until  I  saw^  we  could  not  get  away  with 
that  many,  and  then  I  had  to  reduce  it  to  just 
the  amount  w^e  could  handle."  (Trans,  pp. 
113-114-115.) 

The  above  is  all  of  the  evidence  respecting  the 
dumping  of  these  31,698  fish,  how,  when  and  where 
they  w^ere  dumped. 

The  defendant  alleged,  both  in  covmterclaim  (a), 
and  in  its  united  and  consolidated  cause  of  counter- 
claim (c)  that  it  had  furnished  this  fish  to  the 
plaintiff';  the  contract  provides  that  the  plaintiff 
"agrees  to  receive  the  fish  on  the  wiiarf  at  Nu- 
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sliagak",  and  the  defendant  undertakes  to  furnish 
and  deliver  it  there  to  the  jolaintiff; 

The  defendant  tried  its  case  upon  the  theory  as 
alleged  in  its  counterclaim  that  it  had  furnished 
this  amount  of  fish  to  the  i3laintiff  for  canning ;  and  - 
that  was  the  issue  submitted  to  the  jury  (Trans,  p. 
18-i). 

It  mil  thus  be  seen  that  the  defendant  failed  to 
prove  the  essential  allegation  of  its  counterclaims 
that  it  had  delivered  this  fish  to  the  plaintiff. 

Under  counter-claim  (b)  defendant  claims  to  re- 
cover from  the  plaintiff  the  smn  of  $2206.98,  alleged 
to  have  been  paid  by  it  to  its  fishermen  for  36,600 
fish  that  they  would  have  caught,  had  not  the  de- 
fendant been  compelled  to  place  them  upon  a  limit 
by  reason  of  the  incompetence  of  plaintiff's  crew^, 
whereby  they  were  unable  to  handle  the  quantity 
of  salmon  supplied  them  for  canning,  or  to  pack 
2700  cases  of  fish  daily  as  required  b}^  the  contract 
(Trans,  pp.  59-60). 

The  evidence  as  to  this  claim  of  defendant  shows 
that  the  defendant  was,  under  its  contract  with  the 
fishei-men  employed  by  it,  to  pay  its  fishermen  three 
(3)  cents  per  fish  for  all  salmon  caught  and  deliv- 
ered by  the  fishermen  to  it,  and  at  this  rate,  the 
aggregate  amount  of  damages  under  this  claim 
would  amount  to  $1098.00,  if  the  defendant  had  sus- 
tained it  before  the  jury;  a  calculation  however, 
])ased  upon  the  catch  of  fish  made  by  the  boats  actu- 
allv  fisliing  on  the  8th,  9th,  10th,  11th,  12th,  13th 
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and  14th  days  of  July,  the  days  that  certain  boats 
were*  i*iit  upnii  a  limit,  shows  that  the  boats  taken 
off  by  the  imposition  of  the  limit  would  not  have 
caught  more  than  27,22()  Hsh,  which  at  ^c*'  per  tish 
would  have  amounted  to  $81().78;  the  evidence  of 
the  defendant  was  to  the  effect  that: 

'^The  defendant  paid  tlie  fisliennen  $2200.98 
concei-niny:  an  item  of  Ii(3,6UU  salmon,  on  acciunit 
of  limits  at  6.3c.  It  liad  no  reference  to  the 
mmibcr  of  tish  whicli  the  defendant  caught,  or 
which  they  did  not  catch.  It  was  simply  an  ar- 
bitrary sum  that  we  were  compelled  to  pay 
them  on  account  of  this  limit"  (Trans,  p.  158). 

Although  the  same  witness  before  that  testified  as 
follows : 

**At  the  coimnencement  of  the  season  we  had 
n^  fishermen's  boats  working  for  the  cannery, 
two  men  to  a  boat.  They  are  paid  Ik-  for  each 
red  tish.  We  have  to  furnish  them  a  guaranty 
that  if  we  take  any  boats  off  and  take  a  man  in 
the  cannery  we  have  to  pay  them  for  1200  tish, 
— $18  per  day  each,  or  $36  for  the  boat" 
(Trans,  p.  136). 

Defendant  did  not  ask  to  go  to  the  jury  on  this 
claim,  but  on  the  trial  insisted,  and  the  court  sub- 
mitted the  issue  to  the  jury,  that  it  had  actually  de- 
livered these  36,600  fish  never  caught  by  the  fisher- 
men, to  the  plaintiff  for  canning,  under  its  counter- 
claim (c)  (Trans,  pp.  184,  191).  It  abandoned  its 
claim  to  recover  the  damages  measured  b}^  what  it 
was  required  to  pay  to  the  fishermen  by  placing 
them  upon  a  limit  and  thereby  preventing  them 
from  catching  this  lot  of  36,600  fish,   which   sum 
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would  not  have  been  more  than  $1098.00,  but  under 
its  counter-claim  (c)  claimed  to  recover  as  against 
the  Chinaman  for  failure  to  pack  some  6376  cases 
of  fish  for  wliicli  it  sought  to  recover  damages  as 
against  plaintiff  in  the  aggregate  of  $22,060.16. 
This  6376  cases  was  based  upon  the  31,698  salmon 
fish  which  had  been  dumped  as  shown  above  in  this 
brief  and  not  deliA^ered  to  the  plaintiff  for  packing, 
and  this  claim  of  36,600  fish,  not  caught  or  deliv- 
ered; defendant  clauned  before  the  jury  that  it  had 
actually  delivered  to  the  plaintiff  for  packing  both 
the  31,698  fish  which  it  had  thrown  overboard  from 
the  scows  or  lighters  and  the  36,600  fish  which  had 
never  been  caught.  It  is  easy  to  see  why  defendant 
took  this  course.  The  amount  of  damages  properly 
recoverable  for  this  item  of  36,600  fish  could  not 
have  exceeded  the  sum  of  $1098.00  and  the  only  pos- 
sible way  that  it  saw  to  claim  profits  and  actual 
damages  by  reason  of  these  alleged  defaults  was  to 
claim  that  the  fish  had  been  actually  delivered.  The 
sole  foundation  in  the  evidence  to  support  its  united 
and  consolidated  counter-claim,  by  which  it  sought 
to  recover  damages  in  the  sum  of  $15,684.16  as 
against  the  plaintiff,  were  these  two  items.  And  the 
statement  in  defendant's  brief,  on  page  46,  that  the 
uncontradicted  evidence  shows  that  the  plaintiff 
fell  short  in  his  pack  of  6376  cases  finds  no  support 
ill  tlie  evidence.  ^Ir.  Gregory  acbnitted  on  the  trial 
that  the  attempt  to  recover  for  the  fish  dumped  and 
for  tlio  fish  not  caught  and  also  for  the  cases  was  a 
d()u])lo  r'hargo  (Trans,  p.  145). 


As  for  (IctViulant's  countci'-claiiii  (cl)  under  whicli 
it  soiiglit  to  recover  for  2045  cases  of  spoiled  cainicd 
salinon  left  at  the  cannery,  the  evidence  of  the  plain- 
tiff was  to  the  effect  that  there  were  no  more  than 
400  or  500  cases  left  there  spoiled.  The  evidence 
showed  that  there  was  considerable  good  salmon  in 
the  amount  left.  The  explanation  of  plaintiff'  for 
leaving  it  there  was  that  the  defendant  did  not  give 
j)laintiff's  men  either  the  proper  lengih  of  time  or 
the  ])r(>per  facilities  for  mending  it,  and  the  jury, 
by  their  verdict,  affirmed  this  view.  It  may  be  fur- 
ther stated  as  to  this  claim  that  by  reason  of  defend- 
ant's evidence  that  there  were  a  large  number  of 
good  cans  in  the  salmon  left  at  the  cannery,  the  jury 
were  unable  to  determine  as  to  the  exact  amount  of 
spoiled  salmon,  if  any,  for  which  the  defendant,  if 
not  in  fault,  might  hold  the  plaintiff.  The  burden 
of  proof  was  on  the  defendant  as  to  this  claim  and 
the  court  so  charged  the  jury  and  it  failed  to  sustain 
the  burden.  With  respect  to  all  of  the  three  claims, 
to  wit:  the  claim  for  the  31,698  salmon  dumped 
from  the  lighters  and  the  36,600  salmon  not  caught 
and  this  claim  for  spoiled  canned  salmon  left  at  the 
cannery,  the  court  below  would  have  committed  no 
error  under  the  evidence,  if  it  had  directed  a  verdict 
as  against  defendant  and  in  favor  of  the  plaintiff  on 
all  these  claims. 
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THE  COl'KT  BELOW  DID  NOT  ERR  IN  DIRECTING  THE  JURY 
THAT  THE  WORD  'FIRMSH",  AS  USED  IN  THE  INSTRUC- 
TIOXS  AND  IN  THE  CONTRACT,  MEANS  "DELIVER". 

Defendant's  second  specification  of  error  is  that 
the  court  erred  in  instructing  the  jury  that  the  word 
"furnish"  as  used  in  the  instructions  means  "de- 
liver" (brief,  pp.  27-33). 

The  instruction  of  the  court  was  as  follows: 

"One  of  the  questions  in  the  case  which  has 
j^iven  rise  to  considerable  evidence  and  contro- 
YQVsy  is  the  question  as  to  whether  a  sufficient 
luunber  of  fish  were  suj^plied  by  the  defendant 
to  the  plaintiff  to  pack  the  number  stipulated 
in  the  contract,  to  wit:  2700  cases  per  day. 
Now,  you  will  review  the  evidence  carefully  in 
your  minds  and  determine  whether  it  has  been 
shown  on  the  part  of  the  defendant  in  its  coun- 
ter-claim that  this  contract  has  not  been  carried 
out,  that  it  did  furnish  sufficient  fish  to  enable 
the  plaintiff  to  pack  the  nimiber  of  cases  re- 
quired by  the  contract,  and  if  it  did,  and 
through  the  failure  of  the  plaintiff,  and  without 
fault  on  the  part  of  the  defendant,  the  plaintiff 
has  failed  to  pack  that  number  of  fish,  why 
then,  of  course,  as  I  have  heretofore  instructed 
you,  the  plaintiff  \\ill  have  been  shown  to  have 
breached  this  contract,  to  have  failed  to  fulfil 
it,  and  the  result  would  follow  which  I  have 
already  indicated. 

"And  in  that  connection,  as  has  been  argued 
to  you  by  counsel,  fish  are  only  delivered  under 
this  contract  by  the  defendant  to  the  plaintiff 
if  tliey  are  delivered  in  the  manner  and  at  the 
place  designated  in  the  contract,  and,  as  I  have 
suggested,  with  the  terms  of  that  contract  you 
are  familiar  and  you  will  recall  where  it  was 
nMiuircd  tliat  these  fish  should  be  delivered" 
(Trans,  p.  191). 
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Upon  tlie  exception  oi  plaintiff  the  I'ullowing  \}H>- 
ceedings  took  place: 

"Ml*.  (IKKCOHV.  *  *  *  We  except  to  the  iii- 
striu'tioii  that  we  were  to  deliver  to  the  caiiiK-iy 
at  tile  place  named;  the  word  used  in  the  con- 
tract is  that  we  'furnisli'  the  iish  to  the  plain- 
tiff. 

"The  CoruT.  Well,  1  will  suhstitute  the 
word  'furnish'.  The  word  'furnish',  however, 
means  'delivered'.  My  interpretation  of  the 
contract  would  he  that  the  tisli  must  he  deliv- 
ered at  the  cannery  in  such  a  way  as  w^as  stii)U- 
lated  and  in  accordance  with  the  temis  of  the 
cfnitract. 

".Mr.  Thornton.  And,  if  your  honor  please, 
the  contract  says  that  the  plaintiff  will  receive 
the  fish  at  the  dock. 

"]\lr.  (JiuxJoKY.  It  does  not  say  on  the  dock, 
it  says  the  defendant  shall  furnish  the  plaintiff' 
with  the  fish. 

"The  Corirr.  The  word  'furnish'  means  de- 
livered, that  is,  in  accordance  with  the  terms  of 
the  contract"  (Trans,  pp.  194-195). 

The  contract  provides  that 

"the  party  of  the  first  part  (plaintiff)  agrees  to 
receive  the  fish  on  the  wharf  at  Nushagak,  to 
clean  and  prepare  them  in  the  fish  house  for 
canning  (it  heing  understood  that  the  scales  are 
to  be  removed  from  the  fish)  and  transport 
them  to  the  cannery"  (Trans,  p.  15). 

The  obligation  of  the  plaintiff  under  the  contract 
being  to  receive  the  fish  on  the  wharf,  the  correlative 
duty  of  the  defendant  was  plainly  to  furnish  them 
at  that  place,  and  to  furnish  the  fish  on  the  w^harf 
necessarily  means  to  deliver  them  there.  Defend- 
ant alleged  in  its  counter-claims  (a)  and  (c)  that 
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it  had  delivered  the  31,698  sahiioii  fish  and  the  36,- 
600  salmon  not  caught,  for  the  failure  to  pack  which 
it  sought  damages  against  the  plaintiff,  and  the  evi- 
dence as  admitted  by  the  defendant  in  its  brief, 
shows  as  to  the  31,698  fish  that  they  were  thrown 
overboard,  or  dmnped  from  scows  or  lighters, 
moored  near  to  the  wharf  of  defendant's  cannery, 
and  that  as  to  the  36,600  fish  that  they  were  never 
caught  or  delivered.  Defendant's  contention  in  its 
brief  is  in  effect  that  readiness  or  ability  to  furnish 
or  deliver  these  fish  on  the  wharf  constituted  a  fur- 
nishing or  delivery  of  them  there.  If  defendant 
desired  to  prove  circumstances  excusing  deliver}^  of 
this  fish  under  its  contract  it  must  have  pleaded  the 
necessary  facts  under  which  it  could  make  this 
proof. 

Russ  V.  Daly,  86  Cal.  115. 

This  it  failed  to  do  as  to  counter-clauns  (a)  and 
(c)  although  it  did  plead  the  necessary  facts  under 
comiter-claim  (b)  but  on  the  trial  it  abandoned  that 
counter-claim.  The  entire  contract  shows  that  the 
construction  placed  upon  it  in  this  particular  in  the 
instruction  was  the  true  one.  The  act  of  delivery 
or  furnishing  was  to  be  done  by  the  defendant  at 
the  designated  i)lace  and  it  had  full  control  over  the 
furnishing  or  delivery,  and  the  plaintiff  was  not 
concerned  with  the  fish  until  actual  delivery  had 
taken  place  when  his  duty  to  deal  with  it  first  arose. 
It  appears  in  the  evidence  that  the  fish  was  deliv- 
ered on  the  wharf  from  the  scows  or  lighters  by 
means  of  elevators.     The  evidence  shows  that  the 
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plaintiff  had  nothing  to  do  cither  with  the  tally  or 
delivery  of  the  tish  and  there  is  not  a  syllable  in  the 
evidence  that  the  Chinese  foreman  of  plaintiff,  the 
only  representiitive  of  plaintiff  at  the  cannery,  was 
informed  that  these  fish  were  in  the  scows  or  light- 
ers near  the  cannery,  or  that  defendant  intended  to 
throw  them  overboard,  nor  w^as  such  representative 
given  an  opportunity  either  to  count  the  fish,  or  to 
inspect  their  condition.  And  finally,  in  this  connec- 
tion, it  cannot  be  contended  under  any  possible  con- 
struction of  the  contract  that  throwing  or  dumping 
the  31,698  fish  into  the  waters  of  Bristol  Bay  could 
constitute  a  delivery  to  the  plaintiff. 

The  interpretation  of  counsel  for  defendant, 

"That  the  instruction  given  as  explained  by 
the  statement  of  the  trial  court  to  the  effect  that 
'the  word  furnish  means  delivered'  placed  be- 
fore the  jury  the  necessary  conclusion  that  it 
w^as  necessary  for  the  defendant,  in  order  to 
comply  with  the  terms  of  its  contract,  to  have 
at  all  times  in  its  fish  bins  fish  sufficient  to  pack 
2700  cases,  although  plaintiff  was  unable  to 
handle  the  fish  that  w^ere  actually  in  the  bins", 

in  view  of  the  language  of  the  instruction  and 
whether  explained  by  the  statement  of  the  trial 
court  to  the  effect  that  "the  word  furnish  means  de- 
livered", or  not,  is  untenable.  The  instruction  had 
relation  to  the  31,698  salmon  fish  dimiped  from  the 
lighters  and  the  36,600  fish  not  caught,  w^hich  the 
defendant  claimed  it  had  delivered  to  the  plaintiff 
for  canning,  and  told  the  jury  that  to  constitute  a 
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delivery  under  the  contract  the  fish  must  have  been 
furnished  at  the  place  designated  by  the  contract. 

The  instruction  quoted  on  page  23  of  defendant's 
brief  and  based  on  assignment  of  errors  numbered 
XV  (Trans,  pp.  212,  213),  was  neither  requested, 
nor  was  there  any  exception  to  the  refusal  to  give 
the  same.  It  has  no  basis  in  the  bill  of  exceptions. 
The  only  exceptions  taken  by  the  defendant  to  the 
instructions  given  by  the  court  are  contained  on 
pages  193,  194  and  195  of  the  transcript  and  a  ref- 
erence to  those  pages  will  show  that  no  such  in- 
struction w^as  either  requested  by  the  defendant,  or 
exception  taken  to  the  refusal  to  so  instruct. 

The  instruction,  however,  shows  conclusively,  if  it 
can  be  looked  at  by  this  court  for  any  purpose,  that 
tlie  defendant  claimed  that  the  36,600  fish,  not 
caught  or  delivered,  by  reason  of  putting  the  fisher- 
men on  Ihnits,  were  in  fact  delivered  to  the  plaintiff 
and  that  he  was  responsible  for  the  failure  to  pack 
them.  This  claim  would  appear  to  be  incredible  but 
for  this  instruction. 

Under  the  pleadings  alleging  actual  delivery  of 
these  fish  not  caught  or  delivered,  and  furnishing 
and  designed  to  furnish  a  basis  for  heavy  damages 
against  the  plaintiff,  to  have  given  this  instruction 
would  have  been  grossly  erroneous. 
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THE  rOlHT  DID  NOT  KKK  I>  INSTHITTIXG  THE  JIIIY  IX  THE 
TEKMS  SIIOUN  BY  DEFE>DA>rS  THIRD  SI'ECIFICATIO.V 
OF  EUliOU. 

Di'Iciulant's  third  spocification  of  invor  is  "'riic 
**  court  vii'vd  ill  instructing  tlu'  jury  that  they  may 
**  take  into  consideration  the  usual  loss  resulting- 
**  from  spoiled  cans  tluit  occurs  in  operations  of  tiie 
**  kind  ill  question"  (brief,  pp.  34-35).  This  speci- 
fication is  based  upon  assignment  of  error  number 
XV  (Trans,  pp.  212-213). 

The  exception  taken  by  defendant  is  shown  by 
the  following  proceedings  at  the  close  of  the  court's 
charge  to  the  jury: 

"Mr.  (jrKKGoiiV.  If  your  Honor  please,  at  this 
time  we  would  like  to  take  an  exception  to  that 
portion  of  the  instructions  which  says  that  de- 
bris cans  which  have  been  referred  to  could  be 
considered  a  portion  of  the  20-15  cases. 

The  Court.     AMiat  is  that  ? 

Mr.  (tREGORY.  That  the  general  loss  of  a  can- 
nery can  be  considered  a  part  of  the  2045  cases. 

The  Court.  That  is  for  the  jury  to  deter- 
mine, whether  they  were  a  part  of  such  loss,  or 
not.  You  need  not  argue  your  exceptions,  just 
smiply  state  them. 

Mr.  Gregory.  I  am  simply  stating  my  ex- 
ceptions. I  am  not  attempting  to  criticize  the 
instructions,  I  have  no  criticism  to  make  about 
them"  (Trans,  pp.  193-194). 

It  needs  no  citation  of  authorities  to  prove  the 
rule  in  this  court  that  the  defendant  is  limited  to  a 
consideration  of  the  exception  taken  in  the  court 
below.  It  will  be  observed  that  the  defendant 
makes  no  mention  of  the  exception  taken  by  it  in 
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the  court  below,  and  the  reason  is  quite  apparent, 
for  what  took  place  shows  that  after  he  had  stated 
his  point  of  ol)jection,  and  the  court  had  informed 
him  that  he  had  not  told  the  jury  as  a  rule  of  law 
that  the  general  loss  of  a  cannery  could  be  consid- 
ered a  part  of  the  2045  cases,  but  that  "is  for  the 
**  jury  to  determine,  whether  they  were  a  part  of 
*'  such  loss,  or  not",  defendant  did  not  renew  his 
objection,  and  did  not  suggest  any  such  objection 
as  the  one  now  brought  forward.  The  coui-t  told  the 
jury  by  the  instruction  objected  to,  that  they  could 
consider  certain  evidence  put  before  them  as  to  the 
class  of  work  in  question  in  this  case,  and  what  was 
the  usual  result  in  putting  up  a  large  pack  of  fish, 
as  to  the  number  of  cans  or  cases  in  a  given  number 
that  will  usually  be  spoiled  or  destroyed  through 
one  cause  or  another,  and  determine  whether  the  ' 
loss  of  fish  which  has  been  testified  to,  that  is,  the 
loss  in  spoiled  cans,  was  any  more  than  the  usual 
loss  that  occurs  in  operations  of  that  kind,  and  that 
if  they  should  find  that  the  actual  loss  in  spoiled  cans 
was  not  more  than  was  usual,  then  the  plaintiff  had 
perfomied  his  contract,  and  could  recover  on  the 
contract,  or  the  first  cause  of  action  in  the  com- 
Ijlaint,  rather  than  be  restricted  to  a  recovery  upon 
the  common  count,  the  third  cause  of  action  stated 
in  the  complaint;  as  to  which  third  cause  of  action 
the  court  had  instructed  the  jury  as  follows: 

*' Under  the  contract,  if  performed  by  plain- 
tiff, he  was  to  be  paid  upon  tlie  basis  of  a  pack 
of  GG,000  eases,  whether  that  number  were 
packed  or  not;  that  being  a  guarantee  given  by 
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the  (l('f(»ndant  for  ])lai!itiff's  lu'iiofit;  and  that  is 
the  basis  upon  which  the  l)alanco  allc^^'d  to  be 
due  phiiiitifT  under  tlie  first  count  is  estimated. 
P.ut  if  the  i)hiintifr  has  failed  to  fidlill  tlie 
terms  of  the  contract,  then  he  can  recover  only 
for  tlie  muiiber  of  cases  actually  ])acked,  which 
is  achnitted  t(»  l»e  44,()1!),  which,  at  the  j-ate  of 
55  cents  per  case,  would  nuike  tlie  value  of 
plaintiff's  services  under  this  count  the  sum  of 
$2-4,54().45,  instead  of  $;>(),;i()(),  as  stii)ulated  in 
the  contract.  Therefore,  should  you  find  that 
])laintiff  has  failed  to  fulfill  his  conti-act  and  is 
only  entitled  to  recover  the  value  of  his  serv- 
ices, vour  verdict  would  be  for  the  sum  made 
by  adding;  $24,540.45  and  the  item  of  $1671.40 
admitted  to  be  due  plaintiff  under  the  second 
count,  which  is  $26,211.85,  less  the  credits  you 
may  find  the  defendant  is  entitled  to  have  de- 
ducted from  that  sum"  (Trans,  p.  183). 

It  will  thus  be  seen  that  the  portion  of  the  in- 
struction which  the  court  actually  gave  merely  told 
the  jury  that,  if  the  plaintiff  in  performing  the  stip- 
ulations of  the  contract  imposed  on  him  had  caused 
more  loss  to  the  defendant  than  was  usual  in  opera- 
tions of  that  kind,  he  could  not  recover  upon  the 
contract,  but  w^ould  be  remitted  to  a  recovery  on  the 
common  count,  the  third  cause  of  action  in  the  com- 
plaint, and  wdiereby  he  would  be  deprived  of  the 
benefit  of  the  guarantee  of  66,000  cases  at  55  cents 
per  case  which,  under  the  contract,  he  would  be  en- 
titled to  whether  he  packed  that  amount,  or  not. 
This  was  a  more  favorable  instruction  for  the  de- 
fendant than  he  had  any  right  to  expect,  as  the 
remedy  upon  the  third,  or  common  count,  was  in 
effect  just  as  much  upon  the  conti'act  as  the  first 


42 


count,  so  far  at  least  as  concerned  the  compensation 
due  him  upon  performance  of  the  contract,  in  view 
of  the  stipulations  in  the  contract  by  virtue  of  which 
every  possible  default  which  the  plaintiff  could  com- 
mit in  the  execution  of  the  contract  was  made  by 
express  agreement  the  subject  of  deduction  by  the 
defendant  on  the  final  settlement  between  the  par- 
ties. 

The  argimient  of  defendant  is  (brief,  p.  35)  that 

**the  instruction  given  conflicts  with  the  con- 
tract in  that  the  jury  were  told  that  they  might 
take  into  consideration  the  usual  number  of 
cans  that  were  spoiled  or  destroyed  in  the  can- 
ning operations,  while  the  contract  provides 
for  that  inevitable  loss  by  relieving  the  con- 
tractor to  the  extent  of  four  cans  per  hundred''. 

No  such  exception  was  taken  by  the  defendant  at 
the  trial  and  we  have  seen,  by  reading  the  instruc- 
tion, that  its  purpose  was  quite  otherwise,  and  this 
is  made  fully  evident  by  the  following  portion  of 
the  charge  of  the  court  below  given  to  the  jury: 

**It  is  further  claimed  by  defendant  in  its 
counter-claim  that  by  reason  of  the  inefficiency 
and  careless  work  of  the  plaintiff's  men  2045 
cases  of  salmon  were  totally  sj)oiled  and  left  at 
the  cannery  and  could  not  be  marketed.  The 
conti'act  required  that  the  work  should  be  done 
in  a  skillful  and  workmanlike  manner  by  the 
plaintiff's  men,  and  with  care  and  diligence, 
and  to  the  satisfaction  of  its  superintendent. 
Should  you  find  that  this  or  any  number  of 
cases  of  salmon  were  so  spoiled  and  rendered 
valueless  solely  by  reason  of  the  neglect,  un- 
skilfulness  or  want  of  diligence  of  plaintiff's 
men,  and  without  the  fault  of  defendant,  then 
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(IctViidant  would  ]w  entitled  under  its  eounter- 
claini  to  the  daniaujes  sulTered  thereby,  and  to  be 
eoiupensated  for  such  loss  in  aecordanc<»  with 
the  terms  of  the  eontraet.  In  that  respect  the 
contract  i)rovides : 

'*  'All  swelled  cans,  in  excess  of  four  (4) 
cans  per  hundred  (lUU),  all  light  cans,  all  cans 
collapsed,  l)urst  or  deficient  in  seams  (where 
any  of  said  faults  or  defects  are  the  result  of 
want  of  skill  of  the  party  of  the  first  part),  to 
))e  jjaid  for  by  the  said  paily  of  the  first  part 
at  the  rate  of  six  (6)  cents  per  can. 

"  'All  leaks  to  be  mended  by  skilled  labor 
daily  by  part}'  of  the  first  pai't,  and  said  mend- 
ed cans  to  be  accepted  or  rejected  according  to 
the  condition  of  the  fish,  and  if  not  so  mended 
daily  the  party  of  the  first  part  agrees  to  pay 
the  party  of  the  second  part  the  sum  of  $3.00 
per  case'  "  (Trans,  pp.  184-185). 

"Under  these  provisions  defendant  would  be 
entitled  to  a  credit  and  recoupment  against  any 
amount  found  due  the  plaintiff,  at  the  rate  of 
six  cents  per  can  for  all  salmon  so  spoiled  com- 
ing within  the  first  of  those  provisions;  and  at 
the  rate  of  $3.00  per  case  for  all  coming  within 
the  second  of  those  provisions"  (Trans,  pp. 
184-185). 

Can  anything  be  plainer  in  view  of  this  instruc- 
tion, that  the  court  below  took  for  its  guide  in 
charging  the  jury  nothing  but  the  express  terms  of 
the  contract,  and  thereb}'  left  to  the  jur}%  as  a  ques- 
tion of  fact,  the  liability,  or  the  responsibility,  for 
the  damages  flowing  from  this  alleged  loss  of  2045 
cases;  giving  to  them  the  rule  of  law  for  fixing  the 
damages  in  case  they  should  find  that  the  plaintiff 
was  responsible  for  this  2045  cases,  or  any  part 
thereof? 
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If  counsel  for  defendant  be  right  in  his  conten- 
tion that  the  contract  provides  that  the  contractor 
shall  be  relieved  of  all  responsibility  for  these  2045 
cases  to  the  extent  of  four  (4%)  per  cent,  or  four 
(4)  cans  in  every  hundred  (100),  as  is  apparently 
stipulated  in  that  clause  of  the  contract  quoted  on 
pages  34  and  35  of  defendant's  brief,  it  furnishes 
another  reason  why  this  plaintiff  should  be  relieved 
of  responsibility  to  almost  the  entire  extent  of  the 
2045  cases.  The  pack  made  by  the  plaintiff,  as 
claimed  by  defendant,  was  44,619  cases.  Jonsson, 
the  bookkeeper  of  defendant,  testified  that  the  total 
number  of  cases  packed  by  plaintiff  was  44,619 
(Trans,  p.  134).  On  this  basis  plaintiff  would  be 
allowed  1785  cases  of  swells  and  deducting  this  al- 
lowance from  the  2045  cases,  alleged  by  the  defend- 
ant to  have  been  left  at  the  cannery  as  swells,  the 
balance  is  260  cases,  or  12,480  cans,  which  at  six 
(6^-)  cents  per  can  amounts  to  $748.80,  and  this  leads 
plaintiff  to  c^ll  the  court's  attention,  by  a  slight  di- 
gression from  the  matter  in  hand,  to  the  fact  that 
all  the  claims  of  the  defendant,  as  outlined  in  its 
counter-claims,  would,  if  sustained,  be  as  follows: 
for  31,698  salmon  fish,  which  defendant  dumped 
from  the  lighters,  at  three  (3(-)  cents  per  fish,  the 
contract  rate  between  the  defendant  and  its  fisher- 
men, $950.94;  for  36,600  salmon,  not  caught  or  de- 
livered, at  three  (3^-)  cents  per  fish,  the  contract 
rate,  $1098;  for  260  cases,  swells,  excess  over  allow- 
ance of  four  (4)  cans  per  hundred,  allowed  plaintiff 
under    the    contract,    $748.80,    making    a    total    of 
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$2797.74,  as  aj^^aiiist  the  sum  of  $:](),2U7.33  (defend- 
ant's brief,  p.  6). 


Tllh:    ALLK(;i:i)    liHIMHtS    IMUMKU    (U  T    IN     HIMi:!-     (pp.    n.')-!'-') 
AKE    WITHOUT  MEIUT. 

Defendant,  under  the  blanket  specification  of  er- 
rors in  the  admission  and  exclusion  of  evidence,  first 
complains  that  the  court  erred  in  permitting  the 
sales  account  of  defendant  for  the  year  1910  to  be 
admitted  in  evidence.  We  have  heretofore  pointed 
out  to  the  court  that  neither  in  the  assignment  of 
errors  nor  in  defendant's  brief,  has  it  properly  as- 
signed or  specified  this  error.  The  reason  and  ob- 
ject of  the  rule  is  well  illustrated  here  for,  if  the 
specification  or  assignment  quoted  the  evidence  and 
the  exception  taken  thereto,  counsel  for  defendant 
would  hardly  have  the  temerity  to  argue  it  (Trans, 
p.  207— assignment  II;  pp.  89-92). 

The  accounts  were  admitted  to  be  the  sales  ac- 
counts of  the  defendant  for  the  season  of  1910,  but 
were  objected  to  as  immaterial  and  that  the  price 
for  which  the  salmon  were  sold  was  not  in  issue 
(Trans,  p.  89). 

(1)  The  objection  that  the  accounts  were  imma- 
terial is  not  available  to  the  defendant,  for  the  rea- 
son that  it  is  in  effect  no  objection. 

Shandrew  v.  C.  R'y  Co.,  73  C.  C.  A.  430. 

(2)  The  evidence  was  admissible  to  show  (a) 
performance  by  plaintiff  of  the  contract  sued  on; 
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under  the  answer  of  defendant  performance  of  the 
contract  by  the  plaintiff  was  denied,  and  the  ac- 
counts, admitted  to  be  correct  by  the  defendant, 
tended  to  show  that  the  plaintiff  had  packed  that 
amount  of  salmon;  (b)  to  show  that  the  defendant 
accepted  the  pack  for  that  season,  and  that  it  was 
packed  in  accordance  with  the  contract ;  (c)  to  show 
the  amount  of  the  pack  that  the  defendant  admitted 
the  plaintiff  had  put  up  under  the  contract;  (d)  to 
show  prima  facie  that  the  defendant  took  the  bene- 
fit of  the  plaintiff's  performance  of  the  contract, 
and  w^as  therefore  bound  by  its  stipulations,  and 
that  the  only  remedy  that  was  then  available  to  the 
defendant  for  the  violation  of  any  stix^ulations  of 
the  contract,  on  the  part  of  the  plaintiff*,  was  solely 
by  way  of  recoupment,  as  alleged  in  its  answer  and 
counter-claims. 

(3)  The  evidence  was  admissible  under  the  com- 
mon count,  the  third  cause  of  action  stated  in  the 
complaint,  as  showing  that  the  defendant  took  the 
benefit  of  the  contract  by  accepting  the  work,  labor 
and  services  of  plaintiff,  and  as  shoving  further 
the  degree  and  extent  of  the  performance;  this  evi- 
dence was  received  by  the  court  below  while  plain- 
tiff was  making  his  prima  facie  case,  and  was  ad- 
missible for  all  of  the  purposes  stated. 

Under  subdivision  (2)  of  defendant's  fourth  spe- 
cification, it  is  urged  that: 

"The  court  erred  in  overrulin<»-  the  motion  of 
the  defendant  to  sti'ike  out  the  answer  given  by 
the  witness  Kep  Yung  concerning  the  charac- 
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ter  and  the  efficiency  „f  the  machinery  of  th<. 
aetendant  con.pany  (h.ief,  ,,.  ;!U)"  cl'vaL   p. 

Tl.is  specificati.,,,  is  apparently  bas.-d  up„n  as- 
s.frmnent  .,f  error  numbered  ill,  which  is  in  the  fol- 
luwing  words: 

"Tljat  the  coiiit  erred  in  overrulimr  tlie  m„ 

bv'wJ  „'''''■  K^"'"^^"  ■'**'■''«  ""^  t''*-  a.   wer  give  ; 
case  in  cTfct^'^  ^""^'  ^',''  P^''*  "^  P'^i'^iff-L 
efficie  cv  .  t'  fr""'"7^'  *'"■  "'achinery  and  tlie 
imcuncy  ot   the  maclnnery  of  the   defendant 
con.pany,  upon  tl>e  ground  that  it  was  i^   wi 
in  tl  e  issues  made  by  tlie  complaint    and  to 
winch  ruling  defei,da.;t's  ExceptC  No   6  was 
taken,  notwithstanding  the  fact  that  at  a  sub- 
sequent stage  of  the  trial  the  said  evidence  ^-L 
eliuniiated  by  the  court"  (Trans,  pp.  2OT  211) 

Plaintiff  has  already  called  the  court's  attention 
to  the  fact  that  neither  in  the  assignment  of  errors 
nor  111  the  alleged  specification  of  this  error  in  the 
brief  of  defendant,  which  is  apparently  based  upon 
assigmnent  numbered  III,  above  quoted,  has  the  de- 
fendant set  forth  the  full  substance,  or,  indeed,  any 
of  the  evidence  claimed  by  defendant  to  have  been 
improperly  admitted.    But,  independent  of  this  ob- 
jection to  the  consideration  of  this  specification,  the 
assignment  of  error  has  no  basis  in  the  record-  the 
assigmnent  above  quoted  shows  that  the  exception 
was  to  the  action  of  the  court  in  overruling  the  mo- 
tion of  the  defendant  to  strike  out  the  answer  given 
by  witness,  Kep  Yung,  as  a  part  of  plaintiff's  case 
m  chief,  concerning  the  machinery  and  the  efficiency 
of  the  machinery  of  the  defendant  company,  upon 
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the  ground  that  it  was  not  within  the  issues  made 
by  the  complaint  and  to  which  ruling  defendant's 
Exception  No.  6  was  taken.  Defendant's  brief  on  this 
point  refers  to  page  81  of  the  transcript  as  showing 
the  exception  which,  together  with  the  evidence  on 
which  it  was  based,  is  as  follows: 

"Q.  Did  you  have  enough  fish  to  can  2700 
cases  a  da}^  during  that  time  ? 

A.  Yes,  there  were  enough  fish,  but  it  was 
beyond  the  capacity  of  the  soldering  machines. 

Mr.  Geegory.  I  ask  that  the  last  portion  of 
the  answer  go  out  as  not  responsive. 

The  CouET.     I  will  let  the  answer  stand. 

Mr.  Geegoey.     We  note  an  exception. 

(Defendant's  Exception  No.  2.)" 

It  will  be  very  readily  perceived  that  this  is  not 
the  exception  referred  to  in  the  assigmnent  of  er- 
rors. The  objection  here  is  that  the  answer  go  out 
as  not  responsive  and  the  assignment  of  error  is 
predicated  on  an  exception  to  the  denial  of  a  motion 
to  strike  out  a  certain  answer  of  Kep  Yung  on  the 
ground  that  it  was  not  within  the  issues  made  by  the 
complaint,  and  to  which  ruling  defendant's  Excep- 
tion No.  6  was  taken.  The  specification  in  the 
brief  is  to  defendant's  Exception  No.  2.  At  the  end 
of  the  testimony  of  the  first  witness  called  for  the 
defendant,  Bergiund,  the  record  shows: 

"(At  this  point  the  court  stated  that  he  had 
become  satisfied  that  under  the  pleadings  the 
evidence  on  behalf  of  plaintiff  already  intro- 
duced tending  to  show  inadequacy  or  the  im- 
jU'oper  condition  of  the  implements  and  the  ma- 
chinery which  were   afforded  the   plaintiff   in 


49 


earrying  out  the  contract  was  inadmissible  and 

S  i':'  b V '  h"  -^'r-'j;^'*''""  ^'"'""^*«  ^^e  evide^  ' 
l)ut  m  h}    plaintiit  upon  that  sul)iect  in  the 

cross-oxannnation  of  Mr.  Bciglund/and  lo^ 

It  appears  tliat  the  motion  to  the  overruling  of 
which  defendant  excepted,  and  upon  which  assign- 
"lont  III  IS  based,  was  granted  by  the  court,  and 
this  would  appear  to  be  determinative  of  the  matter 
and  m  the  order  striking  it  out,  above  quoted,  it 
will  be  noticed  that  only  the  evidence  of  plaintiff  on 
that  subject  was  stricken  out,  leaving  in  all  the  af- 
firmative evidence  of  Mr.  Berglund  to  the  effect 
that  the  machiuery  was  in  all  respects  perfect.     Un- 
der these  eircmnstances  it  would  seem  that  the  er- 
ror, if  any,  was  committed  as  against  the  plaintiff 
and  not  the  defendant. 

On  the  assumption  that  the  matter  is  open  for 
discussion  and  can  be  noticed  by  this  court,  it  is 
plain  that  the  evidence  was  admissible  under  the 
pleadings  as  responsive  to  the  claims  of  damage  set 
up  by  defendant  in  its  counter-claims.     It  may  be 
admitted  that  it  was  introduced  out  of  order  which 
under  all  the  authorities  is  a  matter  of  discretion  in 
the  trial  court,  and  not  the  subject  of  an  exception 
on  a  writ  of  error,  but  it  certainly  was  admissible 
and  relevant  as  tending  to  excuse  the  plaintiff  from 
any  liability  for  moneys  paid  to  the  fishermen  on 
account  of  limits,  that  is  for  the  36,600  fish  not 
caught  or  delivered  by  reason  of  the  alleged  incom- 
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petency  of  plaintiff's  crew  in  failing  to  handle  the 
stipulated  2700  cases  of  fish  per  daj^,  by  reason  of 
which  it  was  alleged  by  defendant  in  its  counter- 
claim that  it  was  compelled  to  laj^  off  its  fishermen 
and  thereby  lost  36,600  fish,  which  they  might  other- 
wise have  caught  and  delivered  to  the  canner3^ 

Under  the  contract  it  was  just  as  obligatory  upon 
defendant  to  furnish  machinery  and  equipment  ade- 
quate to  handle  2700  cases  of  fish  per  day,  as  it  was 
for  it  to  supply  the  material  to  be  packed  through 
the  use  of  this  machinery.  The  contract  on  its  face 
contemplated  the  use  of  machinery  by  plaintiff  in 
putting  up  the  pack  and  there  was  an  implied  stipu- 
lation in  the  contract  that  the  machinery  and  equip- 
ment should  be  reasonably  adequate  for  the  purpose 
of  handling  2700  cases  per  day  and  that  it  should 
be  kept  and  maintained  in  such  a  state  of  repair 
during  the  canning  season  as  would  permit  of 
23laintiff's  packing  fish  up  to  2700  cases  per  day. 
Any  evidence  tending  to  show  that  the  plaintiff  was 
not  responsible  for  any  apparent  default  committed 
by  him  was  admissible  under  the  pleadings.  On 
the  trial  the  fault  for  failing  to  conform  to  the  con- 
tract, if  any  there  was,  on  the  part  of  the  plaintiff, 
was  attributed  bj^  plaintiff  to  the  incompetency  of 
defendant's  employees  engaged  in  managing  the 
canning  operations  and  a  careful  reading  of  the 
transcript  will  show  that  there  was  an  adequate 
basis  for  this  claim.  It  was  notablj^  so  in  the  case 
of  Mr.  Berglund  placing  and  keeping  his  fishermen 
on  limits  for  a  period  of  seven  days,  when,  for  five 
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of  those  days,  sufificieiit  fish  was  not  delivered  to  the 
eannery  to  eiiabh'  the  i)laiiitift*  to  pack  2700  eases 
JUT  day.  Finally  as  to  tliis  evidence,  it  may  be 
i-eadily  seen  that  it  had  and  conld  have  no  effect 
npon  the  deliberations  of  the  jury  in  view  of  the 
pleadings  and  evidence  in  the  case.  The  entire 
stress  of  the  case  was  on  the  affirmative  causes  of 
action  set  up  by  defendant  and  it  has  been  hereto- 
fore sho^^^l  in  this  brief  that  the  court  would  have 
been  justified,  had  it  directed  a  verdict  against  the 
defendant,  as  to  the  31,698  fish  dmnped,  the  sub- 
ject of  counter-claims  (a)  and  (c),  and  as  to  the 
36,600  fish  not  caught  or  delivered  but  which  de- 
fendant urgently  insisted  before  the  jury  had  been 
actually  delivered  to  the  plaintiff.  This  evidence 
could  not  have  affected  the  verdict  on  counter-claim 
(d)  as  it  was  not  addressed  to  this  issue. 

By  the  third  subdivision  of  specification  4  de- 
fendant contends  that: 

"The  court  erred  in  sustaining  an  objection 
to  a  question  asked  by  defendant  of  its  witness 
McGregor  concerning  the  market  price  of  Alaska 
red  salmon  in  the  year  1910  (Defendant's  Ex- 
ception No.  8,  p.  165)"  (defendant's  brief,  pp. 
36-40). 

The  question  as  to  whether  the  court  ruled  prop- 
erly in  excluding  aii}^  evidence  relating  to  the  meas- 
ure of  damages  for  failing  to  pack  fish,  or  for 
spoiled  cans  of  salmon  left  at  the  cannery,  has  be- 
come entirely  immaterial  through  the  verdict  of  the 
jury.  The  jury  by  their  verdict  affirmed  that  the 
defendant  on  its  counter-claims  was  not  entitled  to 
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any  damages,  and  it  has  been  held  by  the  Supreme 
Court  of  the  United  States,  and  other  courts  of  last 
resort,  that  any  error  in  failing  to  properly  give 
the  measure  or  rule  of  damages  to  the  jury  imder 
such  circumstances  was  harmless  and  entirely  im- 
material. 

Springer  v.  Cunningham,  204  U.  S.  647,  and 

cases  cited; 
Lovenguth  v.   City  of  Bloomington,  71  111. 

241; 
Brown  v.  St.  L.  I.  M.  &  S.  R'y  Co.,  52  Ark. 

120; 
Chicago  &  Indiana  Coal  R'y  Co.  v.  Hunter, 

128  Ind.  213; 
Myers  v.  Wright,  44  Iowa  38 ; 
Century  Digest,  Vol.  46,  sees.  484,  1426  et  seq. 
Title  "Amount  of  Damages". 

Defendant  further  urges  under  subdivision  4  of 
specification  of  errors  in  the  admission  and  exclu- 
sion of  evidence,  that  the  court  erred  also  in  over- 
ruling an  objection  to  a  question  asked  by  defend- 
ant of  its  witness  Berglund,  called  in  surrebuttal 
(p.  178),  concerning  the  number  of  piles  of  cases  of 
salmon  that  were  left  at  the  cannery  when  the  ship 
sailed  on  its  homeward  voyage  (brief,  pp.  41-42). 

This  exception  is  the  subject  of  assigimient  of 
errors  No.  IX  (Trans,  pp.  209-210).  The  court 
below,  of  its  own  motion,  excluded  this  offered  evi- 
dence on  the  ground  that  it  w^as  not  proper  rebuttal. 
Mr.  Berglund  whose  testimony  was  excluded  had 
already  testified  in  full  on  the  subject  of  the  loca- 
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ti(»n  in  tlie  cannery  of  this  allej^ed  2045  cases  of 
canned  sahnon  left  at  the  cannery,  and  that  it  con- 
sisted of  several  piles.  This  testimony  was  given 
l)y  Berglund  upon  the  opening  of  defendant's  case 
to  sustain  the  allegations  of  counter-claim  (d) 
(Trans,  p.  98)  where  his  testimony  is  as  follows: 

"When  we  left  there  at  the  end  of  the  season 
there  were  cases  of  salmon  left  there,  I  counted 
about  2200,  a  fraction  over;  but  it  was  impos- 
sible for  me  to  get  the  exact  amount.  They 
were  in  cans,  piled  up  on  the  floor,  and  in  dif- 
ferent places.  500  cases  were  in  trays.  They 
were  in  irregular  piles  so  that  I  could  not  count 
them  exactly,  but  I  got  what  I  consider  a  fair 
estimate." 

Other  witnesses  of  defendant  testified  in  chief 
that  these  alleged  spoiled  cans  were  in  various  piles. 
It  was  the  duty  of  defendant,  under  the  well  settled 
rule  of  trial  practice,  that,  if  it  deemed  the  alleged 
location  in  the  cannery  of  the  2045  cases  to  be  ma- 
terial or  as  to  whether  the  alleged  amount  was  in 
one  or  several  piles,  to  adduce  all  its  evidence  on 
that  point  while  making  its  case  in  chief.  The  ques- 
tion as  to  the  location  of  this  alleged  amount  of 
salmon  was  not  the  material  matter  for  defendant 
to  show.  The  material  matter  was  the  amount. 
This  objection  is  trivial. 

In  conclusion  plaintiff  has,  at  considerable  length, 
gone  over  the  various  matters  urged  by  the  defend- 
ant for  the  reversal  of  the  judgment  for  the  reason, 
not  that  the  exceptions  of  defendant,  when  stated  in 
accordance  with  the  pleadings  and  the  evidence  had 
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any  merit,  but  for  the  reason  that  this  course  was 
made  necessary  by  the  character  of  brief  filed  by  de- 
fendant. The  main  point  urged  by  defendant  for  a 
reversal  is  in  effect  an  appeal  to  this  court  to  re- 
view the  evidence  and  determine  therefrom  that  the 
jury  did  not  reach  the  right  conclusion,  a  matter 
which  as  shown  has  been  foreclosed. 

Plaintiff  respectfully  urges  the  court  in  this  case 
to  exercise  the  power  which  it  has  under  Rule  30 
of  this  court,  which  provides  in  subdivision  2,  as 
follows : 

**In  all  cases  where  a  writ  of  error  shall  de- 
lay the  proceedings  on  the  judgment  of  the  in- 
ferior court,  and  shall  appear  to  have  been  sued 
out  merely  for  delay,  damages  at  a  rate  not 
exceeding  ten  per  cent,  in  addition  to  interest, 
shall  be  awarded  upon  the  amount  of  the  judg- 
ment. ' ' 

It  clearly  appears  that  the  writ  of  error  has  been 
taken  for  delay  and  for  delay  alone. 

Dated,  San  Francisco, 
October  28, 1912. 

John  T.  Thornton, 
Attorney  for  Defendant  in  Error. 
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BRIEF  FOR  PLAINTIFF  IN  ERROR,  IN  REPLY. 


I. 

ASSIGNMENTS  OF  EKROU. 

It  is  urged  that  the  plaintiff  in  error  has  failed 
to  observe  the  requirements  of  Rules  11  and  24  of 
this  court  in  the  preparation  of  its  assignments  of 
error  and  of  its  brief,  and  cases  are  cited  in  which 
these  rules  have  been  enforced. 

A  brief  reference  to  some  of  these  cases  mil  show 
the  character  of  the  assignments  there  considered. 


Thus,  in  National  Bank  of  Commerce  v.  First 
National  Bank,  10  C.  C.  A.  89,  61  Fed.  809,  the  only 
assignment  of  error  was  as  follows : 

"First,  the  said  circuit  court  erred  in  exclud- 
ing legal  and  proper  evidence  offered  by  said 
plaintiff ; 

"Second,  the  said  circuit  court  erred  in  ad- 
mitting illegal  and  improper  CAddence  offered 
by  defendant." 

This,  as  was  stated  in  the  opinion,  is  "a  patent 
"  and  total  disregard  of  the  rule,  as  no  error  is  set 
"  out  separately  and  particularly".  Even  in  this 
case,  however,  the  court  said: 

"The  object  of  the  trial  of  law  suits  however 
is  to  reach  just  decisions.  The  rules  of  the 
court  are  but  aids  to  reach  these  results,  and 
they  should  be  enforced  and  applied  in  such  a 
way  as  to  attain  them.  That  no  injustice  might 
be  done  in  this  case,  we  have  carefully  consid- 
ered all  the  alleged  errors  referred  to  by  coun- 
sel for  plaintiff  in  his  brief  and  in  his  argu- 
ment, and  we  are  of  the  opinion  that  there  was 
no  error  in  the  trial  of  this  case  prejudicial  to 
his  client." 

The  court  thereupon  proceeded  to  discuss  at 
length  the  rulings  of  the  trial  court. 

Supreme  Council  dec.  v.  Fidelity  d'  Casualty 

Co.,  11  C.  C.  A.  96,  63  Fed.  48. 

The  assignment  of  error  held  too  general  in  this 

case  read  as  follows : 

"The  court  erred  in  striking  out  the  pleas  to 
plaintiff's  declaration.     They  were   competent 


and  proper,  aiul  availai)l('  under  the  statute  as 
notices  of  defense,  at  least." 

llaUUiuc  V.  United  States,  16  C.  C.  A.  447, 
69  Fed.  819. 
Tlie  report  of  this  ease  does  not  show  the  manner 
in  will  ell  the  assigmnents  were  taken.  The  eoui*t 
said  there  had  been  no  attempt  to  comply  with  the 
provisions  of  the  rules  and  for  that  reason  they 
would  not  notice  any  of  the  exceptions  as  to  the 
admission  or  exclusion  of  evidence.  The  case  was, 
however,  reversed  on  errors  of  law. 

Oswego    Toicuship    v.    Travelers'   Insurmice 

Co.,  70  Fed.  225. 

In  this  case  the  assignments  w^re  as  follows: 

''Comes  now  the  defendant,  and  assigns  the 
following  errors  against  the  plaintiff  in  this 
action:  (1)  Errors  of  law^  occurring  at  the 
trial,  and  duly  excepted  to  by  the  defendant; 
(2)  The  court  erred  in  admitting  testimony  by 
the  plaintiff  which  -svas  ol)jected  to  and  duly 
excepted  to  by  the  defendant.  (3)  The  court 
erred  in  refusing  to  permit  evidence  to  be  in- 
troduced didv  offered  by  the  defendant.  (4) 
The  verdict  is  contrary  to  law.  (5)  The  ver- 
dict is  not  supported  by  the  evidence.  (6)  The 
court  erred  in  instructing  the  jury  to  find  a 
verdict  for  the  plaintiff.  (7)  The  court  erred 
in  rendering  judgment  for  the  plaintiff  in  this 
case." 

In  Garrett  v.  Pope  Motor  Car  Co.,  168  Fed.  905, 
the  error  assigned  was  as  follows: 

"(1)  The  court  erred  in  ruling  out  evidence 
offered  on  behalf  of  plaintiff  over  the  excep- 


tions  of  plaintiff.  (2)  The  court  erred  in  the 
charge  to  the  jury.  (3)  The  court  erred  in 
refusing  to  charge  the  jury  as  requested.  (4) 
The  court  erred  in  overruling  plaintiff's  motion 
for  a  new  trial.  (5)  The  judgment  is  con- 
trary to  the  weight  of  the  evidence.  (6)  The 
judgment  is  contrary  to  law.  (7)  The  verdict 
should  have  been  for  the  plaintiff',  instead  of  for 
the  defendant." 

Walton  V.  Wild  Goose  M.  d  T.  Co.,  123  Fed. 
209. 

In  this  case  attention  was  called  to  the  rule,  but  it 
nowhere  appears  in  the  opinion  that  the  assign- 
ments taken  were  held  insufficient.  The  case  has 
api^arently  no  pertinency  to  the  point  under  dis- 
cussion. 

These  are  all  the  cases  cited  by  defendant  in  error 
on  this  point.  We  think  that  the  assignments  and 
specifications  noted  in  the  present  case  at  once  show 
their  inapplicability.  They  were  cases  w^here  the 
only  pretense  of  an  assignment  w^as  in  such  general 
language  as  ''The  court  erred  in  excluding  proper 
evidence",  or  words  to  that  effect. 

We  have  divided  our  opening  brief  into  five  sub- 
divisions, and  the  alleged  errors  in  these  five  sub- 
divisions are  assigned  as  follows: 

1.  That  the  trial  court  erred  in  denjing  defend- 
ant's motion  for  a  nonsuit  to  the  first  cause  of  action 
set  forth  in  the  complaint,  to  which  Defendant's 
Exception   No.   7   was   taken.     It   is   conceded   by 


defendant   in   error  that  this  assignment  complies 
with  the  rnle.     (Brief  for  defendant  in  error,  p.  9.) 

2.  That  the  trial  conrt  erred  in  instructing  the 
jury  that  the  word  "furnish"  as  used  in  an  instruc- 
tion means  ** deliver'*,  and  both  in  the  brief  and  in 
the  assignments  of  error  the  instruction  is  given 
totidem  verbis,  as  required  by  Rules  11  and  24. 
(Record  pp.  211-212,  Assignments  XII  and  XIII; 
Brief,  pp.  27-28.) 

3.  That  the  court  erred  in  instructing  the  jury 
that  they  may  take  into  consideration  the  usual  loss 
resulting  from  spoiled  cans  that  occurs  in  opera- 
tions of  the  kind  in  question.  Here  again  the  in- 
stmction  is  given  totidem  verbis,  both  in  the  brief 
and  in  the  assignment  of  error.  (Brief  p.  34;  As- 
signments of  Error,  p.  211.) 

4.  That  the  court  erred  in  overruling  the  motion 
of  defendant  to  strike  out  the  answer  given  by  the 
witness  Kep  Yung  as  a  part  of  plaintiff's  case  in 
chief,  concerning  the  machinery  and  the  efficiency 
of  the  machinery  of  the  defendant  company,  upon 
the  ground  that  it  w^as  not  within  the  issues  made 
by  the  complaint,  and  to  which  ruling  defendant's 
Exception  No.  10  was  taken,  notwithstanding  the 
fact  that  at  a  subsequent  stage  of  the  trial  the  said 
evidence  was  eliminated  by  the  court  (Tr.  p.  207). 
The  brief  states  that  "The  court  erred  in  overruling 
"  the  motion  of  defendant  to  strike  out  the  answer 
"  given  by  the  witness  Kep  Yung  concerning  the 
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**  character  and  efficiency  of  the  machinery  of  the 
"  defendant  company  (p.  81)".  The  rule  requires 
that  the  assignments  of  error  show  "the  full  sub- 
*'  stance  of  the  evidence  admitted  or  rejected." 
This  permits  a  reference  to  the  substance  of  the  tes- 
timony, and  does  not  require  it  to  be  given  in  haec 
verl)is. 

This  ruling  on  the  answer  of  the  witness  Kep 
Yung  was  but  one  of  similar  rulings  upon  the  same 
subject-matter  (p.  84,  Exception  3;  p.  84,  Exception 
4).  As  this  evidence  proceeded,  the  following  took 
place  (pp.  85-86)  : 

**  Counsel  for  Defendant.  Your  Honor  un- 
derstands that  we  have  an  objection  to  all  this 
line  of  testimony,  upon  the  ground  that  it  is 
immaterial,  irrelevant  and  incomiDetent,  and 
not  within  the  issues. 

The  Court.    Yes." 

If,  therefore,  it  had  been  necessary,  to  properly 
assign  this  error,  that  all  the  evidence  be  quoted  or 
specifically  referred  to,  it  would  have  been  necessary 
to  give  each  one  of  these  questions  and  answers  a 
particularity  which  it  is  submitted  the  rules  do  not 
require  or  favor.  The  substance  of  the  testimony 
did  ''concern  the  machinery  and  the  efficiency  of 
*'  the  machinery  of  the  defendant",  as  stated  in  the 
assignment  of  errors  and  in  the  brief. 

5.  That  the  court  erred  in  sustaining  the  objec- 
tions of  the  plaintiff  to  the  following  questions  asked 
bv  the  defendant  of  the  witness  W.  F.  McGregor: 


(Ilorc  qnostioiis  arc  quoted  in  lidcc  verba,  Record 
p.  1M)S.)     The  brief  states: 

"The  court  erred  in  sustaining  an  objection 
to  a  ([ucstion  asked  l)y  defendant  of  its  witness 
McGregor  concerning  the  niai'ket  price  of 
Ahiska  red  sahnon  in  the  year  1910."  (Defend- 
ant's Exception  No.  8,  p.  165;  Brief,  p.  36.) 

6.  That  coupled  with  the  last  assignment  of 
error  is  the  ruling  of  the  trial  court  in  declining  to 
allow  the  defendant  to  introduce  evidence  in  ac- 
cordance with  a  certain  offer  made  by  defendant  at 
the  trial.  This  offer  is  quoted  in  full  in  the  assign- 
ments of  error  (pp.  208-209)  and  is  fully  and  freely 
quoted  in  the  brief  (p.  37). 

7.  That  the  court  erred  in  refusing  to  allow  the 
witness  P.  A.  Berglund  to  answer  the  following 
question  asked  by  defendant:  "Where  were  these 
piles"?"  (referring  to  piles  of  canned  salmon),  and 
also  in  refusing  to  allow  the  same  witness  to  state 
how  many  piles  of  canned  salmon  there  were  in  the 
lot  of  2045  cases,  to  which  rulings  Defendant's  Ex- 
ception No.  12  was  taken.  The  brief  (pp.  40-42) 
states  the  full  substance  of  the  testimony  with  which 
this  ruling  is  concerned,  and  the  assignment  of  error 
(p.  209)  quotes  the  question  in  Jiaec  verba. 

It  is  therefore  submitted  that  the  specifications 
and  assignments  are  sufficiently  taken  in  strict  ac- 
cordance with  the  rules,  and  that  Rule  24  does  not 
require  the  specification  of  errors  to  be  first  separ- 
ately printed  in  the  brief,  and  thereafter  again 
printed  as  the  particular  errors  are  discussed. 
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11. 
THE  MOTION  FOR  A  NONSUIT. 

It  is  urged  that  this  exception  cannot  now  be  con- 
sidered, for  the  reason  that  the  motion  was  not 
renewed  at  the  close  of  the  evidence.  Such,  without 
doubt,  is  the  general  rule.  There  are,  however,  cer- 
tain considerations  which  may  avoid  its  application 
to  the  present  case. 

The  reason  of  this  rule,  as  we  gather  from  the 
authorities,  is  that  if  the  defendant  below  relies 
upon  his  motion  for  a  nonsuit,  he  must  not  introduce 
any  evidence,  for  the  reason  that  he  may  by  such 
evidence  supply  omissions  in  plaintiff's  case.  Thus, 
the  appellate  court,  if  the  motion  could  be  urged 
before  it  without  renewal,  might  be  placed  in  the 
position  of  compelling  a  reversal,  notwithstanding 
the  fact  that  the  omissions  complained  of  had  been 
filled  by  other  testimony;  that  for  this  reason  the 
motion  for  a  nonsuit  compels  the  examination  of 
the  whole  case. 

The  bill  of  exceptions  in  the  present  case  brings 
before  this  court  all  of  the  evidence  both  of  the 
plaintiff  and  of  the  defendant,  and  in  our  opening 
brief  we  have  endeavored  to  show  that  defendant's 
evidence  not  only  does  not  supply  any  omissions  in 
plaintiff's  case,  but  it  strengthens  the  fact  of  such 
omissions ;  that  there  is  no  evidence  whatever  in  this 
case  that  the  contractor  canned  all  the  fish  that  were 
furnished  him.  Upon  the  contrary,  it  ^Aithout  con- 
flict shows  that  he  did  not  do  so. 


SiiKT  this  rule  is  a  technical  one,  it  ought  not  to 
])c  ai)plic(l  wluii  tlic  reason  therefor  has  ceased. 
This  motion,  whik'  (U'noniinated  one  of  nonsuit,  was 
directed  only  to  the  first  cause  of  action  (pi).  92-93). 
If  it  had  heen  granted,  there  would  still  have  re- 
mained at  least  the  third  cause  of  action,  and  also 
the  counter-claims.  The  burden  is  upon  the  defend- 
ant in  error  when  he  urges  that  this  motion  for  a 
nonsuit  cannot  now  be  considered,  to  show  that  the 
defendant  did  thereafter  introduce  evidence  in  his 
defense.  It  does  not  affirmatively  appear  from  the 
record  that  any  evidence  was  thereafter  introduced 
as  a  defense  to  the  first  cause  of  action.  It  may  be, 
and  indeed  properly  was,  directed  toward  the  proof 
of  the  counter-claims,  and  in  any  event  the  evidence 
was  not  wholly  introduced  as  a  defense.  If  it  were 
not  introduced  strictly  in  such  capacitj^,  the  rule 
does  not  apply,  for  even  if  the  motion  had  heen 
granted,  defendant  must  have  continued  to  present 
this  same  evidence  in  support  of  its  counter-claims. 

Furthermore,  it  should  be  noticed  that  when  this 
motion  was  made  and  denied  the  record  contained 
evidence  concerning  the  efficiency  of  defendant's 
machinery.  This  evidence  had  been  introduced  over 
objection.  It  was  not  until  the  conclusion  of  the  de- 
fendant's witness  Berglund's  testimony  (Record,  p. 
125)  that  the  ruling  of  the  trial  court  was  changed 
and  the  evidence  put  in  by  plaintiff  upon  the  subject 
of  the  machinery  eliminated.  The  fact  then  that  the 
defendant  proceeded  with  its  case  after  the  motion 
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was  denied  was  not  dne  to  any  error  or  omission  on 
its  part,  but  to  a  change  in  tile  ruling  of  the  trial 
court;  and  it  is  submitted  that  the  technical  rule 
here  invoked  should  not  be  applied  to  such  a  case. 
Here  may  also  be  considered  the  error  assigned  to 
the  effect  that  the  trial  court  erred  in  allowing  the 
evidence  concerning  the  character  and  efficiency  of 
the  machinery,  notwithstanding  the  fact  that  this 
evidence  was  subsequently  eliminated.  No  instruc- 
tion was  given  by  the  trial  court  that  the  jury  must 
disregard  such  testimony,  other  than  that  the  same 
was  eliminated.  The  plaintiff  in  error  should  not 
now  lose  any  rights  because  it  has  presented  evi- 
dence made  necessar}^  only  by  the  first  and  admit- 
tedly erroneous  ruling  of  the  trial  court. 

The  only  object  of  reviewing  the  evidence  upon 
this  assignment  of  error  was  to  show  that  there  was 
no  evidence  to  support  the  allegation  of  the  com- 
plaint that  the  plaintiff  had  performed  all  the  cove- 
nants and  conditions  of  his  contract.  That  on  the 
contrary  there  was  an  affirmative  shoAving  to  the 
effect  that  he  did  not  so  comply.  Thus  the  court  at 
the  time  it  made  the  ruling  on  the  motion  for  a  non- 
suit, had  before  it  and  as  the  basis  of  its  ruling  the 
complaint,  the  contract,  and  an  admission  by  plain- 
tiff of  non-performance.  It  was  not  a  mere  failure 
of  proof,  but  if  anytliing  a  positive  admission  of  non- 
performance. If  it  is  not  such  admission,  and  if 
there  is  any  conflict  in  the  evidence  as  to  the  per- 
formance by  plaintiff,  then  the  motion,  of  course, 
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was  properly  denied  in  any  case ;  but,  if  as  we  claim, 
there  was  such  admission  of  non-perfoimance,  then 
this  ruling  on  the  motion  can  now  be  reviewed,  be- 
cause it  was  solely  upon  a  proposition  of  law,  and 
no  issue  or  question  of  fact  was  involved. 

It  was  held  in  Lydia  Cottoi  Mills  v.  Prairie  Cot- 
ton Co.,  156  Fed.  225,  that  under  such  circumstances 
the  rule  of  practice  referred  to  did  not  apply  and 
that  it  was  inmiaterial  that  the  motion  for  a  non- 
suit was  not  renewed  or  a  motion  made  to  direct  a 
verdict. 


III. 

PLAINTIFF'S  PRI3IA  FACIE  CASE  IS  NOT  MADE  OUT  BY  A 
SHOWING  THAT  THE  DEFENDANT  BELOW  ACCEPTED  AND 
RECEIVED  THE  BENEFITS  FROM  44,000  CASES  PACKED  BY 
PLAINTIFF. 

We  do  not  find  in  the  brief  for  defendant  in  error 
any  claim  that  the  contractor  canned  all  the  salmon 
that  was  furnished  him.  He  does,  however,  rely  upon 
the  proposition  that  inasmuch  as  he  did  pack  44,000 
cases  which  were  received  by  defendant,  that  such 
proof  is  sufficient  to  make  out  a  prima  facie  case  of 
compliance  with  all  the  conditions  of  his  contract, 
and  that  the  only  remedy  which  the  defendant  below 
then  had  was  by  way  of  cross-action  for  affirmative 
relief  for  any  failure  on  the  part  of  the  plaintiff  to 
perform  the  stipulations  of  his  contract. 

We  submit  that  if  the  plaintiff  sues  upon  his 
contract    and   alleges   its    full    performance,    it    is 
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obligatory  upon  him  to  affirmatively  prove  such 
performance,  and  he  cannot,  by  showing  a  part 
performance  only,  throw  the  burden  upon  the  de- 
fendant to  prove  its  damages  resulting  from  failure 
to  fully  perform;  that  such  rule  is  elementary  and 
that  the  contrary  is  not  asserted  by  the  cases  cited 
in  the  brief  for  defendant  in  error  (p.  19). 

Thus,  the  first  case,  Kaufman  v.  Eaeder,  108  Fed. 
171,  states  the  question  (p.  174)  : 

*'May  one  party  to  a  contract,  who  has  ac- 
cepted and  retained  the  benefits  of  its  substan- 
tial performance  by  the  other  party,  retain  and 
enjoy  these  benefits  and  still  rescind  the  agree- 
ment and  escape  all  the  burdens  and  liabilities 
of  the  contract,  because  the  first  party  has 
failed  to  perform,  at  the  exact  time  stipulated 
therein,  a  subordinate  covenant  incidental  to 
the  main  purpose  of  the  agreement,  which  goes 
only  to  a  part  of  the  consideration  and  whose 
breach  may  be  compensated  b}^  damages." 
(Italics  ours.) 

In  the  present  case  the  defendant  below  did  not 
seek  to  rescind  the  agreement,  and  the  covenant 
which  the  contractor  failed  to  perform,  if  any,  was 
not  "incidental  to  the  main  purpose  of  the  agree- 
ment", but  was  its  essential  condition.  If  there  be 
any  condition  precedent  in  this  contract,  it  is  that 
the  contractor  shall  pack  all  the  salmon  furnished 
him,  up  to  2700  cases  per  day.  From  the  stand- 
point of  the  company  this  was  the  most  important 
obligation  the  contractor  assumed. 
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Co.,  70  Fed.  146. 
This  decision  is  by  J„dgc  Sanb.,,  n,  wi.o  also  vvrutc 
tl'o  d..,.,,s,„„   i„   the.  Kauffinan   case.     It   is  thore 
assorted  that  the  retention  „f  the  ),e„efits  of  a  sub- 
stantial perfornianee  after  default  n>ay  defeat  an 
"■•'K.n  tor  the  contract  price.     It  n.ust  be  noticed, 
"""■^"ver,  that  the  court  was  here  dealing  with  an 
adnntteclly  "substantial"  perforn^ance.  and  the  de- 
tault,  ,f  any,  was  a  technical  and  subordinate  one. 

This  tem  "substantial  performance"  has  been 
thus  defined : 

"Substantial  performance  is  perfornianee  fi,„ 
divergence  permitted  being  unim,  ort w"fmn^^ 
tenal,  inadvertent  and  unintentional  '•'         "" 

GompcH  V.  Healij,  133  N.  Y.  Supp.  689. 

at  p"l%:"  '■  ''""''"'•  ''  ^-  '''•  ''•''  ''''  '■""rt  «aid, 

„l-!i?t?ff"^  1"''^  *'''  -'"'y  "'«t  to  I'eeover  the 
picuntift  must  prove  that  he  had  performed  t  e 

loic   tiiem  that,  it  the  plaintiff  had  shown  tint 

ts  S^he ?"  n-^  V'^vto,-r..A  it  accoXg  to 
Its  teims,  he  would  be  entitled  to  recover     At 
tontion  IS  called  to  this  latter  instnXn  bvln 
exception  which  has  not  been  Dursuerl     wJ 
no  conflict  between  the  two  inCt  ts.^Ea* 

The  principle  of  law  adopted  by  these  cases  cited 
by  defendant  in  error  is  that  it  is  inequitable  to 
pei-mit  the  recipient  of  benefits  to  totallv  defeat  an 
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action  for  the  contract  price  if  he  has  retained  the 
property  or  the  benefits  for  such  a  length  of  time 
that  the  defaulting  party  has  been  deprived  of  a 
substantial  part  of  their  value  or  their  use.  In  other 
words,  it  is  applied  to  a  contract  such  as  purchase 
and  sale,  and  as  if  the  contractor  in  this  case  had 
agreed  to  sell  this  salmon  to  the  compan}^;  but  such 
was  not  the  relationship  of  the  parties,  and  under 
no  circumstances  could  the  company  have  tendered 
the  salmon  back  to  the  contractor  and  compelled  him 
to  pay  the  purchase  price  therefor.  The  company 
by  retaining  this  salmon  did  not  damage  the  con- 
tractor, who  was  entitled  to  receive  55  cents  per  case 
as  soon  as  he  had  prepared  it,  ready  for  the  ship. 
It  is  quite  immaterial,  so  far  as  his  rights  are  con- 
cerned, if  the  company  never  shipped  the  salmon  or 
if  it  had  been  lost  before  it  reached  the  market.  No 
estoppel  therefore  can  here  arise.  The  retention  or 
sale  by  defendant  of  the  salmon  was  quite  aside 
from  any  legitimate  inquiry  concerning  the  rights  of 
these  parties  and  the  admission  of  the  sales  account 
in  e\ddence  was  improper,  because  it  placed  before 
the  jury,  as  indeed  was  done  at  the  argument,  the 
general  thought  that  the  company  had  realized  large 
sums  of  money  from  this  pack  and  for  that  reason 
should  not  be  heard  to  dispute  the  contractor's 
claim. 

This  is  not  an  action  in  equity,  either  for  rescis- 
sion or  otherwise,  and  it  indeed  would  be  anomalous 
if  the  plaintiff  can  in  all  cases  prove  the  partial 
performance  of  his  contract,  and  then  rest. 
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The  Civil  Code  of  California,  Section  1439,  pro- 
vides : 

"Before  any  party  to  an  ol)]ij^ation  ean  re- 
(piirc  another  party  to  ])ert*orni  any  act  nnder 
it,  he  must  I'uIHll  all  conditions  i)recedent  there- 
to imposed  nj)<)n  himself;  and  must  be  able  and 
offer  to  fulfill  all  coiulitions  concuri'ent  so  im- 
])osed  u])on  him  on  the  like  fulfillment  by  the 
other  party,  except  as  provided  by  the  next 
section. ' ' 

In  Di'iiHot  r.  Jones,  2  Wall.  1,  it  was  said  by  Mr. 
Justice  Swayne: 

"While  a  special  contract  remains  executory 
the  plaintilf  must  sue  upon  it.  AVhen  it  has 
been  fully  executed  according  to  its  terms,  and 
nothing  remains  to  be  done  but  the  i)a3^ment  of 
the  ])rice,  he  may  sue  on  the  contract,  or  in 
iixh'hitdfus  assiinipsif,  and  rely  upon  the  com- 
mon counts.  In  either  case  the  contract  will 
determine  the  rights  of  the  parties. 

"AVhen  he  has  been  guilty  of  fraud,  or  has 
wilfully  abandoned  the  work,  leaving  it  unfin- 
ished, he  cannot  recover  in  any  form  of  action. 
Where  he  has  in  good  faith  fulfilled,  but  not  in 
the  manner  or  within  the  time  prescribed  by 
the  contract,  and  the  other  party  has  sanctioned 
or  accepted  the  work,  he  may  recover  upon  the 
common  counts  in  indebitatus  assumpsit/' 
(p.  9.) 

The  case  mentioned  in  the  last  sentence  of  the 
quotation,  viz.:  where  the  contractor  has  in  good 
faith  fulfilled  but  not  in  the  manner  or  within  the 
time  prescribed  by  the  contract,  and  the  other  party 
has  accepted  the  work,  is  the  one  involved  in  the 
present  case,  putting  it  as  strongly  as  possible  for 
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the  plaintiff  below,  and  it  will  be  noticed  that  the 
rule  is  there  laid  down  that  he  must  recover  in 
indebitatus  assumpsit. 

The  plaintiff  below  did  sue  on  the  common  count, 
a  precaution  which  was  entirely  unnecessary  if  his 
present  position  is  correct,  because  under  that  the- 
ory he  can  recover  on  his  contract,  although  he 
had  not  fully  perfomied  it,  and  can  always  recover 
for  the  value  of  the  work  actually  done,  in  a  suit 
on  the  contract.  This  would  obviate  the  necessity 
of  ever  suing  in  assumpsit  where  a  special  contract 
exists. 

To  permit  the  receipt  and  retention  by  the  com- 
pany of  the  44,000  cases  to  be  in  itself  sufficient 
prima  facie  evidence  of  a  full  performance  by  the 
contractor  of  his  contract,  is  directly  opposed  to 
another  i:)rinciple  of  law  adopted  by  the  trial  court 
in  this  case  and  also  relied  upon  by  defendant  in 
error;  this  is,  if  a  plaintiff  alleges  a  full  per- 
fonnance  of  his  contract  he  is  not  permitted  to 
prove  an  excuse  for  non-performance.  If  by  having 
packed  a  certain  number  of  cases  the  contractor 
can  throw  the  burden  on  the  company  of  proving 
damages  for  failure  to  fully  perform,  this  rule  of 
pleading  would  become  quite  useless.  It  would  not 
be  necessary  that  plaintiff  allege  any  excuse, 
because  proof  of  part  performance  is  as  efficacious 
as  proof  of  full  performance.  It  was  stated  in  Oila 
Portlmul  Cement  Co.  v.  Ullman,  140  S.  W.  620,  at 
imge  G26: 
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'*  ITndor  a  plea  of  j)ortonnan('o,  ovidonco  tend- 
inis tn  sliow  a  waiver  of  jicrforniance  is  not  ad- 
niissihlc.  Ajid,  althou<j:li  apjH'llants  wore  pcr- 
niittc'd  to  introduce  evidence  tending  to  sliow  an 
excuse  for  not  ordering  more  eement,  the  ad- 
mission of  such  evi(h'nce  cannot  eidarii:e  tlie 
sct)|)('  of  their  ph-adings.  'riic  answer  alleges 
performance,  and  they  are  bound  by  that  alle- 
gation. A  party's  i)leading  is  the'  only  door 
tliiough  which  he  ean  introduce  his  evidence. 
A  i)arty  suing  for  breach  of  a  contract  must 
allege  and  prove  performance  of  all  conditions 
precedent,  or  he  nuist  allege  and  prove  an  ex- 
cuse for  their  non-performance.  He  cannot 
lely  on  a  waiver  under  a  plea  of  performance. 
K'oy  V.  Boteler,  40  Mo.  App.  213,  226;  Brinker- 
hof  V.  Elliott,  43  Mo.  App.  185,  194;  Kansas 
City  ex  rel.  v.  Walsh,  88  Mo.  App.  271,  277,  278; 
Lanitz  V.  King,  93  Mo.  513;  6  S.  W.  263; 
Mohney  v.  Reed,  40  Mo.  App.  109." 

We  cite  also  CaJcdonian  Insurance  Co.  v.  Levy, 
decided  by  this  court  October  7,  1912. 


IV. 

THE  INSTRICTION  CONCERMNG  THE  DELIVERY  OF  FISH. 

The  plaintiff  in  error  has  especially  dwelt  upon 
this  instruction  in  its  opening  brief  (pp.  27-33), 
for  the  reason  that  if  this  instruction  correctly  state 
the  law  applicable  to  this  case  it  is  manifest  that  the 
defendant  below  could  not  claim  any  damages  for 
fish  wdiich  were  not  caught  or  which  were  thrown 
away  before  they  actually  reached  the  dock,  regard- 
less of  the  circumstances  under  which   those  acts 
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were  done,  that  is,  if  as  we  claim  the  evidence  in 
this  case  shows,  the  superintendent,  solely  because 
the  contractor  was  unable  to  handle  the  fish  deliv- 
ered to  him  as  required  by  his  contract,  limited  his 
fishermen  so  that  some  36,000  fish  which  Avould  have 
filled  about  3000  cases  were  never  caught,  and 
some  31,000  fish,  which  would  have  filled  about  2500 
cases,  were  thrown  away,  after  the  expense  of  pro- 
curing them  had  been  incurred,  nevertheless  these 
facts  can  under  no  circumstances  constitute  any 
elements  of  counterclaim  or  of  alleged  failure  on  the 
part  of  the  plaintiff  to  comply  with  his  contract, 
because  the  fish  were  not  actually  -placed  on  the 
dock. 

If  this  instruction  be  correct,  manifestly  defend- 
ant's counterclaim  based  thereon  cannot  be  main- 
tained, and  counterclaim  B  (pp.  59-60),  which 
states :  that  by  reason  ' '  of  the  failure  of  the  contrac- 
*'  tor  to  pack  2700  cases  daily  the  defendant  lost 
*'  36,600  salmon  that  otherwise  would  have  been 
*'  caught  by  the  fishermen  and  supplied  to  the  plain- 
'*  tiff  for  the  purpose  of  canning,"  does  not  state  a 
cause  of  counterclaim,  because  it  appears  upon  its 
face  that  these  fish  were  not  delivered. 

To  the  arginnent  of  plaintiff  in  error  that  the 
word  "furnish"  as  used  in  the  contract  should  be 
given  a  wider  meaning  than  the  word  "deliver",  and 
that  by  reason  of  the  instruction  of  the  court  the 
element  of  ability  to  furnish  when  necessary  is 
eliminated,  counsel  for  defendant  in  error  replies 
as  follows: 
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He  first  claiiiis  that  the  eounterclaim  eoncerniug 
the  31,6D8  salmon  alleges  that  the  company  had  de- 
livered these  salmon  at  the  cannery,  and  therefore 
it'  defendant  desired  to  prove  the  circumstances  ex- 
cusing tlie  delivery  of  the  salmon  under  its  contract 
it  nuist  have  pleaded  the  excuse.  To  this  we  answer 
that  this  objection  cannot  now  avail  defendant  in 
error,  for  the  reason  that  no  objection  was  made  to 
this  testimony  when  introduced,  upon  the  ground 
that  the  proof  did  not  conform  to  the  pleading.  On 
the  contrary,  the  evidence  was  admitted  without 
objection.  Under  these  circumstances  the  objection 
of  variance  is  waived,  even  if  there  were  such  vari- 
ance. Had  the  objection  been  made  and  sustained 
the  defendant  below  would  undoubtedly  have  been 
given  an  opportunity  to  amend  its  counterclaim  by 
making  more  clear  the  expression  ''That  said  de- 
fondant  liad  caught  and  delivered  at  said  cannery", 
although  stricth^  speaking  we  think  that  this  ex- 
])ression  would  include  salmon  which  had  been 
brouo'ht  to  the  cannery  in  the  scows  and  moored 
alongside  the  dock;  the  expression  ''at  said  can- 
nery" would  seem  to  be  susceptible  of  such  construc- 
tion. We  think  it  however  sufficient  on  this  point 
to  rest  upon  the  statement  that  variance  between 
allegation  and  proof  is  one  which  must  be  taken  ad- 
vantage of  when  the  evidence  is  introduced,  and  if 
not  it  is  conclusively  waived. 

22  Ency.  Pleading  &  Practice,  p.  629,  Title 
Variance. 
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It  is  said  that  under  no  possible  construction  of 
the  contract  could  dumping  the  31,698  fish  into  the 
waters  of  Bristol  Ba}^  constitute  a  delivery  to  the 
plaintiff.  We  do  not  claim  that  it  was  a  "delivery" 
to  the  plaintiff,  but  we  do  claim  that  they  were 
*'fuiTiished"  the  plaintiff. 

It  is  next  said  by  counsel  that  the  defendant  below 
"  did  plead  the  necessary  facts  under  counterclaim 
''  B  (for  the  36,600  fish  not  caught),  but  on  the 
"  trial  it  abandoned  that  counterclaim".  We  do 
not  know  upon  what  portion  of  the  record  this  as- 
sertion is  made.  The  witness  Berglund  said  (p. 
98): 

"Q.    Why  did  you  curtail  the  catch? 

A.  Because  we  could  not  get  away  with 
them.  I  was  fooled  b}^  the  expectation  of  get- 
ting the  cans  through.  For  that  reason  we  had 
to  throw  them  away.  I  always  used  to  be  figur- 
ing on  so  many  fish  per  case  and  that  so  many 
boats  will  catch  so  many  fish,  and  I  curtailed 
the  catch  according  to  the  cans  of  our  crew  in 
the  cannery. 

Q.     How  did  you  curtail  it? 

A.  By  limiting  the  boats  and  taldng  off 
some  boats.  I  mean  the  fishing  boats.  I  said 
to  the  fishermen  that  we  had  more  fish  than  we 
could  handle.  The  contract  with  the  fishermen 
stated  1200  fish  per  day.  They  were  supposed 
to  deliver,  or  we  were  compelled  to  receive, 
rather,  and  we  were  supposed  to  pay  them  for 
that  amount  whether  we  received  them  or  not, 
and  we  did,  on  the  basis  of  1200  fish  per  day." 
******* 

"I  have  testified  on  direct  examination  that  I 
had  sufficient  fish  to  enable  the  plaintiff'  to  pack 
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ot  u.ml.l,.  t..  got  away  with  th<.  fish.     I  Z 
.«.<!  thoy  wcv  able  to.     I  think  I  .lire.tcd  the 

■^'.'n:'  V  ^"•"■*  '""">'"*  ■"«'•<>  ««'>  -Sever 
•  tv..        *  '■'^:^!»"?  "P  '"  the  oanneiv.     I  was 

-:^n  tJf;lC^':^;^>; --'!,-^^- fear 

111  one  day*  ">niu  laeie 

A      We  had  more  fish  on  the  doek-  we  had 

plenty  of  it     The  do.-k  don't  hold  so  much Mt 

V    eh.t^'te'"  !'"•■"     ''■"  "^"*^'-«  -*^  ha'fish'in 

done  eV  Iv  We"'^  '"*?  *'^'^  fi^'^-l^o'-se ;  that  is 
uone  easily.  \\  o  can  keep  a  reserve  in  the 
seows  from  one  day  to  the  other. "  (p  n")  ^^^ 
!,„,.„  Vi  J  '^  appeni-s  from  vour  own'book 
lie  e,  that  on  the  8th,  9th.  lOth/llth.  IMi,  and 
13th  you  restneted  the  eatch  of  fish  for  thS 
eann,.ry.  Now,  what  do  yo„  sav,  what  is  vour 
explanation  for  that  conduet*    "  • 

A     Becau.se  we  had  too  much;  wc  could  not 
liandle  any  more."    (pp.  113-114  )  ""'"  ™* 

attei    we  had  tried  it  several   days,   and  the 
Ch.iie.se  boss  asked  me  to  the  thrie  machines 

th  ^^oor''in"lr  ''"'ry  "P  -*«'  «.e  cans  on 
tne  nooi ,  111  fact,  we  lost  a  whole  lot  bv  it   bv 

tn-ing  to  run  too  many  machines.    Tliev  could 

not  Ret  away  with  them,  and  as  soon  Is    hey 

wk      We    '*  u'F"^   ""^■"=   "   ^««   slower 
woik.      We  could  have  done  better  with   tw^ 

machines  than  by  r„nni„,,  three.'' '(p.^is./"" 
y-    Now,  referring  to  the  number  of  fish 
comniencing  with  the  1st  day  of  July!  and  ent 
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ing  with  the  13th,  was  there  any  day  upon  which 
you  did  not  have  a  surphis  of  fish  at  the  end  of 
the  day? 

A.  No,  sir,  we  always  had  plenty  of  fish  in 
the  evening,  and  could  i)ut  up  more  if  we 
could."     (pp.  124-125.) 

*'Some  of  the  fishermen  were  working  near 
the  cannery  and  others  were  working  far  off. 
It  would  not  take  48  hours  for  the  fishermen 
who  were  nearest  to  the  cannery  to  get  their 
fish  in,  but  we  did  not  have  room  enough  on 
the  dock  to  bring  them  in.  It  would  not  take 
oA^er  half  an  hour  from  the  nearest  point  to  the 
cannery  to  get  the  fish  into  the  cannery.  The 
reason  we  allowed  the  48  hours  was  because 
we  had  no  place  to  put  them  when  they  did  get 
there." 

*'In  reply  to  questions  upon  redirect  exami- 
nation the  witness  testified: 

These  fish  were  delivered  with  the  tide.  It 
was  necessary  that  the  tide  be  just  right  in  or- 
der that  the  scows  could  get  up  to  our  wharf, 
but  the  fishermen  could  deliver  from  the  light- 
ers on  the  scows  out  in  deep  water  at  any  time, 
and  then  it  took  the  tide  to  bring  the  scows  up. 
The  delivery  of  fish  to  the  fish-dock  is  depend- 
ent on  high  water.  We  had  two  tides  a  day.'* 
(pp.  174-175.) 

The  witness  Jonsson  testified  upon  cross-examina- 
tion (p.  138)  : 

*'Q.  Was  that  36,600  salmon  actually  de- 
livered into  the  fish-bins  of  the  defendant  can- 
nery? 

A.     No. 

Q.     It  never  was  ? 

A.     It  never  was. 

Q.     It  never  was  put  in  the  fish-bins  ? 

A.     No.    The  boats  were  not  fishing. 
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Q.     Tlic  boats  wore  not  fishino;?    The  ?>Gf,00 
fisli  were  never  cauji;Iit  were  they  f 

A.     Tlicy  were   never  ean«;lit."      (}).    I'M).) 
*'Tlie    defendant    paid    the     fishermen     $2,- 
2()().98,  eoncerninji:  an   item  of  36,600  salmon, 
on  aeeonnt  of  limits,  at  63  cents."    (p.  158.) 

From  this  evidence  it  appears  that  not  only  did 
defendant  below  not  abandon  its  claim  on  account 
of  the  fish  not  caught,  but  that  such  evidence  was 
fully  developed,  upon  the  direct,  as  well  as  ui)on 
cross-examination  of  these  witnesses. 

It  is  next  said  in  the  brief: 

"The  instruction  had  relation  to  the  31,698 
sahnon  fish  dumped  from  the  lighters,  and 
36,600  fish  not  caught,  which  the  defendant 
clauned  it  had  delivered  to  the  plaintiff  for 
canning."     {-p.  37.) 

This  statement  would  seem  to  make  obvious  the 
error  in  the  instructions.  It  was  tantamount  to 
instructing  the  jury  that  under  no  circumstances 
could  the  defendant  below  recover  any  damages 
for  the  failure  of  the  contractor  to  handle  fish  that 
were  not  delivered.  It  entirely  eliminates  the  con- 
struction which  the  trial  court  was  requested  to 
place  upon  the  transaction,  to  the  effect  that  if  the 
evidence  showed  that  the  defendant  would  have 
delivered  more  fish,  excepting  only  for  the  limit 
placed  upon  its  fishermen,  which  limit  in  turn  ^vas 
caused  solely  by  plaintiff's  inability  to  comply  with 
his  contract,  and  if  the  evidence  further  showed 
that  the  defendant  at  all  times  had  on  hand  at  its 
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cannery  read}^  for  delivery  to  the  contractor  more 
fish  than  the  contractor  actually  canned,  then  the 
defendant  had  fully  complied  with  its  obligation  to 
furnish  the  additional  fish. 

The  exception  to  this  instruction  was  taken  upon 
this  specific  point,  and  the  language  of  the  court, 
which  was  embodied  in  the  instruction,  was  that  the 
word  ''furnish"  means  "delivery". 

In  addition  to  the  cases  cited  to  the  effect  that  the 

w^ords  "furnish"  and  "deliver"  are  not  synonymous 

we  cite 

Francis  v.  State,  21  Texas  280, 

where  it  was  said  (p.  285)  : 

"Furnish  and  convey  are  words  of  widely 
different  meaning.  To  'furnish'  a  thing  and 
to  'convey'  it  signify  very  different  acts.  To 
'furnish'  is  to  provide  or  supply  anything 
wanted  by  another,  and  to  'convey'  is  to  bear, 
carry  or  transport  the  thing  to  another  person 
or  place.  A  person  at  a  distance  may  furnish 
the  article  desired,  upon  request  by  letter  or 
othei^vise,  and  another  may  convey  it  to  the 
person  for  whom  it  is  intended.  One  may  'fur- 
nish', provide  or  supply  a  person  confined  in 
jail  with  food,  which  another  may  'convey'  into 
any  other  jail  to  the  person  therein  confined. 
Therefore  to  furnish  a  person  who  is  confined 
in  jail  with  anything  may  and  ordinarily  does 
mean  quite  a  different  act  from  what  we  under- 
stand by  the  words  'shall  convey  to  any  jail,' 
anything. ' ' 

It  is  submitted  that  this  instruction,  going  as  it 
does  very  largely  to  the  merits  of  defendant's 
counterclaim  and  defense,  placed  before  the  jury  an 
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eiTonoous  view  of  the  law  iind  of  the  obligations  of 
the  dofeiulaiit  under  its  contract  and  that  the  de- 
fendant in  error  lias  \u)i  in  his  brief  presented  any 
legitunate  support  for  it. 


V. 

THE   INSTRUCTION   COTERMXG   THE    SPiULED   CANS. 

It  is  claimed  by  defendant  in  error  (Brief,  p.  39) 
that  the  exception  taken  to  the  instruction  under 
consideration  does  not  permit  the  point  urged  by 
plaintiff  in  error  in  its  brief  (p.  34).  That  point 
was  that  the  contract  provided  that  the  contractor 
was  to  be  responsible  for  all  defective  cans  over  four 
in  one  hundred,  and  that  the  instruction  given  con- 
flicts with  tliis  contract  right.  It  is  urged  that  be- 
cause the  trial  coui-t,  after  the  exception  had  been 
taken,  stated:  "That  is  for  the  jury  to  determine, 
"  whether  they  were  a  part  of  such  loss  or  not",  the 
motion  if  relied  upon  should  have  been  renewed. 
We  submit  that  no  such  obligation  was  imposed 
upon  the  defendant  below.  It  will  be  noted  that  the 
court  requested  counsel  not  to  argue  his  exceptions, 
and  the  exception  taken  seems  specific  in  stating 
**  The  objection  to  that  portion  of  the  instruction 
"  which  says  that  the  loss  in  spoiled  cans  could 
"  be  accounted  for  by  the  usual  loss  that  occurs  in 
"  operations  of  that  kind".  These  instructions 
were  given  by  the  court  without  an  opportunity  on 
the  part  of  counsel  to  examine  them  beforehand, 
and  necessarily  in  a  charge  of  this  length  the  ex- 


26 


ceptions  must  be  taken  at  once  and  in  general  lan- 
guage. 

But  if  this  position  of  the  defendant  in  error  is 
correct  and  the  exception  taken  does  not  support 
the  argument  that  we  may  now  consider  whether 
or  not  the  instruction  conflicts  with  the  contract, 
still  the  error  in  the  instruction  even  more  obvious- 
ly appears  from  the  precise  language  of  the  excep- 
tion taken. 

There  is  no  evidence  in  this  case  of  any  spoiled 
cans  other  than  the  cans,  some  good  and  some  leaky, 
that  were  left  at  the  cannery  and  which  the  con- 
tractor's men  were  engaged  in  mending  at  the 
close  of  the  season.  We  will  repeat  the  court's  in- 
structions, for  visual  reasons : 

''As  I  have  suggested,  the  plaintiff  is  re- 
quired, in  order  to  recover  upon  its  contract,  to 
show  that  he  has  performed  the  stipulations 
of  that  contract  on  his  part.  Now,  he  has  per- 
formed that  contract  if  he  has  done  the  work 
called  for  with  the  skill,  diligence  and  efficiencj^ 
usually  obtaining  in  such  work.  There  has 
been  evidence  put  before  you  here  as  to  that 
class  of  work  and  what  the  usual  result  is  in 
putting  up  a  large  pack  of  fish,  as  to  the  num- 
ber of  cans  or  cases  in  a  given  number  that 
will  usually  be  spoiled  or  destro3^ed  through  one 
cause  or  another.  You  have  a  right  to  take  that 
evidence  into  consideration  and  determine 
whether  the  loss  of  fish  which  has  been  testified 
to  here,  that  is,  I  mean  the  loss  in  spoiled  cans, 
was  any  more  than  the  usual  loss  that  occurs 
in  operations  of  that  kind.  If  there  were  not, 
then  the  plaintiff  has  performed  the  contract 
as  it  is  contemplated  by  the  law  he  should  have 
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pcrforniod  it — with  due  dilii^oiico;  althouj;-!!  not 
such  as  to  a])solut('ly  pivcludc  any  loss  of  fish 
thi-(Mi<;h  faulty  work,  iicvertliclcss  in  such  a 
way  tiiat  has  avdidod  a  loss  which  is  unusual 
or  bovond  that  which  is  ordinarily  experienced 
in  such  work."     (Rec.  pp.  201-202.) 

The  evidence  to  which  the  court  referred  was 
that  of  the  witness  Story  (pp.  171-174),  who  testi- 
fied in  response  to  the  following  question  asked  by 
C(junsel  for  plaintiff: 

"Q.  In  making  a  pack  of  44,000  cases,  how 
much  debris  will  necessaril}"  accumulate,  un- 
der a  pressure  of  say  where  the  bulk  of  the 
pack  must  be  made  in  15  or  20  days?  *  *  * 
Yes,  the  percentage  of  waste,  inevitaljle  waste? 

A.  That  would  depend  somewhat.  Of 
course,  there  might  be  quite  a  difference  in  one 
cannery  from  another  cannery,  but  from  300 
to  500  cases  would  not  be  amiss — bruised  and 
mashed,  and  jammed,  and  in  different  ways. 

I  say  that  from  300  to  500  cases  would  in- 
evitably and  necessarily  accumulate  during  the 
season  in  some  canneries,  perhaps  more  in 
others." 

The  2045  cases  of  salmon,  or  whatever  the  num- 
ber was,  that  were  left  at  the  cannery  at  the  close 
of  the  season,  were  not  cans  which  in  the  language 
of  this  witness  were  "debris  cans," — that  is,  bruised 
and  mashed  and  jammed.  On  the  contrary,  they 
were  leaky  cans,  upon  which  the  process  of  manu- 
facture was  still  going  on.  All  the  witnesses  concur 
in  this  regard.  A  leaky  can  cannot  be  a  useless  or 
rejected  can,  because  the  contract  provides  that  the 
contractor  shall  mend  all  leaks  daily,  and  the  record 
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shows  that  in  every  cannery  thei'e  are  a  consider- 
able number  of  cans  that  develop  leaks  from  day  to 
day.  In  no  sense  then  does  this  particular  lot  of 
leaky  cans  come  within  the  category  of  general 
waste  of  the  cannery. 

Now,  by  the  instruction  given  the  jury  were  told 
that  they  had  a  right  to  consider  this  evidence  as 
concerns  *'the  loss  of  fish  which  has  been  testified 
*'  to  here,  that  is,  I  mean,  the  loss  in  spoiled  cans". 
Since  there  had  been  no  loss  in  spoiled  cans  referred 
to  excepting  these  leaky  cans,  the  jury  were  neces- 
sarily by  this  instruction  informed  that  they  might 
disregard  the  counterclaim  based  upon  the  failure 
to  mend  these  leaky  cans,  if  they  were  a  part  of  the 
inevitable  loss  of  the  cannery.  But  it  is  claimed 
that  this  instruction,  if  it  contains  error,  is  cured 
by  another  instruction  which  is  quoted  in  the  brief 
for  defendant  in  error,  p.  42.  It  is  submitted  that 
this  quoted  instruction  does  not  cure  the  alleged 
error  of  which  we  now  speak.  It  will  be  observed 
that  the  instruction  above  quoted  and  to  which  we 
now  direct  the  court's  attention  was  a  general  in- 
struction (pp.  191-192)  given  after  the  sj)ecific  in- 
structions had  been  given.  There  is  no  statement 
which  limited  the  consideration  of  the  jury  of 
spoiled  cans  to  cans  other  than  those  in  the  2045 
cases.  These  two  instructions  read  together  may 
be  thus  smnmarized : 

By  the  instruction  on  page  184  the  jury  were  told 
in  effect  that  concerning  the  2045  cases  of  spoiled 
salmon  left  at  the  cannery  they  might  give  the  de- 
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fendaiit  (laniag(\s  thoi-ofor  if  the  cases  of  salmon 
were  si)oiled  and  rendered  valueless  solely  by  rea- 
son of  the  neglect  of  plaintiff's  men;  but  by  the  in- 
struction on  page  192  they  were  told  to  take  into 
consideration  whether  the  loss  in  spoiled  cans  was 
any  more  than  the  usual  loss  that  occurs  in  opera- 
tions of  this  kind. 

It  is  sul)mitted  therefore  that  the  one  instruction 
does  not  cure  the  other,  and  that  we  have  here  a 
clear  and  erroneous  general  instruction  to  the  effect 
that  the  loss  in  spoiled  cans,  claimed  to  be  2045 
cases,  was  not  a  proj^er  cause  of  counterclaim  if 
this  loss  was  no  more  than  usually  occurs  in  opera- 
tions of  that  kind. 

This  instruction  also  contains  what  we  claim  to  be 
an  erroneous  statement  concerning  the  relationship 
created  by  the  contract  in  that  it  states  that  the  con- 
tractor may  recover  upon  his  contract  if  he  has  done 
the  work  called  for  "with  the  skill,  diligence  and 
"  efficiency  usually  obtaining  in  such  work." 

We  endeavored  to  develop  at  the  argimient  the 
idea  that  by  this  contract  the  defendant  in  error 
was  constituted  an  independent  contractor,  because 
he  represented  the  employer  as  to  the  results  of  his 
work  and  not  as  to  the  means  whereby  it  is  to  be  ac- 
complished. 

16  Am.  &  Eng.  Enc.  of  Laiv,  (2nd  Ed.)  p. 
187. 

The  men  were  employed  by  the  contractor  and 
paid  by  him,  and  he  through  his  foreman  had  con- 
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trol  over  the  Chinese  laborers.  The  superintendent 
Berglund  testified  that  he  did  not  know  for  what 
work  the  respective  men  were  employed  (p.  116), 
and  that  he  would  suggest  only  to  the  Chinese  fore- 
man what  to  do  for  the  day;  that  the  details  of  the 
work  in  the  cannery  were  under  the  control  of  the 
Chinese  boss  (pp.  115,  117,  118,  123).  The  con- 
tractor was  paid  55  cents  per  case  for  all  fish  packed 
in  accordance  with  the  contract,  and  not  on  a  basis 
of  work  done. 

We  submit  therefore  that  the  contractor  would 
not  have  performed  his  contract  if,  in  the  language 
of  the  instruction  "He  had  done  the  work  called  for 
*'  with  the  skill,  diligence  and  efficiency  usually  ob- 
"  taining  in  such  work".  He  might  have  been  ever 
so  skilful,  diligent  and  efficient,  and  jet  he  would 
not  have  been  entitled  to  compensation  until  he  had 
packed  the  fish.  The  performance  of  his  contract 
is  measured  not  by  his  skill,  efficiency,  etc.,  but  by 
his  output  of  canned  salmon. 


VI. 

At  pages  51  and  52  of  the  brief  of  the  defendant 
in  error,  the  contention  is  made  that  defendant  can- 
not complain  of  error  of  the  court  in  sustaining 
the  plaintiff's  objection  to  a  question  asked  by  de- 
fendant to  its  witness  McGregor  concerning  the 
market  price  of  Alaska  red  salmon  in  the  year  1910, 
for  the  reason  the  jury  found  that  the  plaintiff  had 
fully  performed  its  contract.    And  has  cited  as  sup- 
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porting  this  roniarkabic  doctrine  Springfield  v.  Cun- 
ningham, 204  IT.  8.  647;  Louengutk  v.  Cift/  of 
Bloomington,  71  111.  211;  Brown  v.  St.  L.  I.  M.  etc. 
Co.,  52  Ark.  120,  and  others. 

We  respectfully  siihniit  that  no  such  doctrine  is 
announced  in  any  of  the  cases  cited  by  defendant  in 
error,  and  that  no  such  doctrine  can  be  found  in  the 
books.     We  concede  it  to  he  a  general  rule  where 
a  court  erroneously  instructs  a  jury  as  to  the  meas- 
ure of  damages,  that  no  claim  can  be  made  for  such 
error,  if  the  jury  having  had  the  benefit  of  all  the 
evidence  offered  within  the  issues  shall  have  found 
against   the   claim   for   damages.     There   is  a   vast 
distinction  between  a  proposition  of  this  character, 
and  the  refusiil  of  the  court  to  peniiit  a  party  to 
submit  legitimate  proof  of  his  damage.     If  the  rule 
invoked  by  plaintiff  applied  to  the  refusal  of  the 
eoui-t  to  receive  evidence,  then,  pursued  to  its  legiti- 
mate  conclusion  the   result   would  be   if   the   trial 
coui-t  had  refused  to  allow  the  defendant  to  offer 
any  testimony  and  the  jury  then  should  have  found 
that  the  plaintiff  had  performed  his  contract,  the 
defendant  could  not  complain  of  error  of  the  coni-t 
in  refusing  to  pennit  it  to  make  out  its  case.     This 
is  not  the  law.     Had  the  lower  court  pennitted  the 
defendant  in  this  case  to  have  offered  all  legitimate 
proof  of  the  value  of  its  loss  and  proper  evidence 
pertaining  to  the  measure  of  its  damages,  and  then 
in  its  instructions  to  the  jury,  should  have  erred  as 
to  the  correct  rule  for  the  measure  of  damages,  and 
the  jury  should  then,  having  all  the  testimony  of 
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both  parties  before  it,  have  found  against  the  de- 
fendant's contention,  the  rule  invoked  by  plaintiff 
would  apply. 

This  rule  invoked  by  the  defendant  in  error  is 
but,  stating  in  another  fomi  the  general  rule,  that 
the  court  will  not  consider  an  error  unless  it  is 
prejudicial. 

The  rule,  however,  is  universal  that  the  exclusion 
of  competent  evidence  is  presiuned  to  be  prejudicial. 
Westall  V.  Osborne,  115  Fed.  282;  53  C.  C. 
A.  74. 

In  any  event,  this  question  as  to  the  proper  meas- 
ure of  damages  becomes  important  in  the  event  of 
a  new  trial. 

It  is  lastly  said  by  defendant  in  error  (pp.  52-53) 
that  the  alleged  error  in  not  permitting  the  defend- 
ant below  to  allow  the  witness  Berglund  to  answer 
certain  questions  concerning  the  piles  of  canned 
salmon  left  at  the  cannery  is  "trivial.  This  indeed 
is  a  small  matter,  but  it  is  made  so  by  reason  of  the 
extraordinarily  loose  character  of  the  testimony  of- 
fered by  the  plaintiff  below.  Concerning  the  num- 
ber of  cases  of  leaky  cans  left  at  the  cannery,  the 
defendant  had  produced  witnesses  who  had  counted 
these  cans  under  specific  instructions  so  to  do.  To 
rebut  this  the  plaintiff  below  produced  the  witness 
Gray  (p.  170),  who  testified  that  he  just  walked 
through  the  cannery  and  saw  one  pile  in  the  ware- 
house and  a  small  pile  opposite;  he  did  not  know 
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wliotluT  lie  saw  all  the  cans  or  not.  Tliis  tostiinonv 
hv'iuy^  given,  the  wituess  Barling  testified  (p.  179) 
that  a  }ule  of  cans  of  certain  dimensions  would  con- 
tain a  certain  number  of  cases.  The  defendant  he- 
low  in  surrebuttal  then  attempted  to  show  that 
there  were  other  piles  which  were  not  seen  by  the 
witness  Gray,  and  in  order  to  prove  this  it  was 
necessiiry  to  show  where  these  piles  were.  It  is 
now  urged  that  it  was  necessary  that  the  defendant 
adduce  all  its  evidence  on  this  point  while  making 
out  its  case  in  chief;  the  obvious  answ^er  to  this  is 
that  the  location  of  these  piles  had  not  become  of 
the  slightest  importance  until  the  testimony  of  the 
witness  Gray  for  the  plaintiff. 

G.  C.  Fulton, 
Chickering  &  Gregory, 
Attorneys  for  Plaintiff  in  Error. 
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To  the  Honorable  William  B.  Gilbert,  Presiding 
Judge,  and  the  Associate  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit: 

The  plaintiff  in  error  respectfully  asks  for  a  re- 
hearing in  this  cause. 

The  questions  involved  are  of  vital  importance  to 
those  engaged  in  the  salmon  industry  in  Alaska, 
because  the  form  of  contract  here  used  is  practically 
the  same  as  that  used  by  all  the  canners  with  their 


Chinese  contractors.  It  does  not  seem  possible  to 
produce  proof  more  convincing  than  has  been  pro- 
duced, that  a  contractor  has  not  complied  mth  such 
contract.  From  the  nature  of  the  business  it  must 
follow  that  a  compan}^,  should  the  contractor  be 
imable  to  handle  the  stipulated  number  of  cases  per 
day,  would  restrict  its  catch  and  from  time  to  time 
throw  away  fish  that  were  caught  but  could  not  be 
delivered  at  the  cannery  owing  to  its  congested  con- 
dition. If  canners  cannot  rely  upon  these  facts  as 
showing  a  default  on  the  part  of  the  contractor, 
the  damages  which  they  can  claim  in  the  event  of  a 
breach,  no  matter  how  flagrant,  are  inconsequential. 

It  must  follow  furthermore  that  this  contract  is 
construed  as  essentially  one  of  employment,  and 
not  of  owner  and  contractor.  If  therefore  the  em- 
ployee, or  contractor,  whatever  he  may  be  called, 
performs  his  work  as  stated  in  the  instructions, 
"  with  due  diligence",  then  he  is  entitled  to  the 
stipulated  compensation,  although  he  may  have 
fallen  far  below  his  obligation  to  pack  the  contract- 
ed number  of  cases  per  day,  or  to  handle  all  the  fish 
furnished  him.  The  first  construction  to  all  intents 
and  purposes  eliminates  the  contract  so  far  as  it 
imposes  obligations  upon  the  part}^  of  the  second 
part.  If  he  has  sent  to  Alaska  the  stipulated  num- 
ber of  men  and  they  worked  throughout  the  season, 
with,  we  will  assume,  proper  diligence,  he  is  en- 
titled to  his  money,  regardless  of  the  ability  or  fail- 
ure of  his  men  to  handle  the  catch ;  that  is,  his  obli- 


«;atiniis  arc  measured  l»y  the  standard  of  reasonable 
or  inoper  care  and  skill,  and  not  by  the  rigid  re- 
(|uirenient.<;  of  tlie  contract. 

In  the  |)resent  case  it  has  been  shown  without 
contradiction  tliat, 

(1)  The  plaintiff  below  did  not  pack  2700  cases 
of  fish  on  any  sinp:le  day  excepting  July  14th. 

(2)  That  there  were  actually  in  the  bins  on 
many  days  between  July  1  and  July  14  sufficient 
Hsh  to  have  enabled  him  to  pack  2700  cases  per  day; 

(3)  That  31,698  salmon  were  thrown  away 
solely  because  the  bins  WTre  already  full,  by  reason 
of  the  inability  of  plaintiff's  men  to  handle  them; 

(4)  That  fishermen  were  paid  for  36,600  salmon 
which  were  not  caught,  solely  because  they  w^ere 
not  needed  by  reason  of  the  inability  of  the  contrac- 
tor to  pack  the  fish  on  hand. 

(5)  That  a  large  mnnber  of  cases  were  left  at 
the  cannery  in  a  partially  completed  condition, 
never  having  been  mended,  lacquered  or  boxed,  ob- 
ligations imposed  upon  the  contractor  by  his  con- 
tract. 

There  is  not  the  slightest  evidence  in  this  case 
that  any  of  the  foregoing  facts  are  disputed.  To 
allow^  the  contractor  therefore  to  recover  under  such 
circmustances  must  of  necessity  have  the  result  of 
a  holding  that  for  all  practical  purposes  this  con- 
tract is  not  binding  upon  the  contractor,  and  that  it 


is  not  at  least  practicable  to  ever  produce  proof  to 
show  that  he  has  not  complied  with  his  contract. 

On  this  petition  we  draw  the  court's  attention  to 
but  two  subdivisions  of  the  opinion,  both  dealing 
with  instructions  given  by  the  trial  court. 


1.  THE  INSTRUCTION  CONCERNING  DELIVERY  OF  FISH  ON 
THE  DOCK  (p.  191). 

The  coui*t  in  its  opinion  states: 

"We  think  the  court  below  committed  no 
error  in  construing  the  contract  to  mean  that 
the  plaintiff's  stipulation  to  pack  2700  cases* 
per  diem  depended  upon  the  defendant's  under- 
taldng  to  furnish  the  fish  and  to  furnish  them 
at  the  place  where  the  plaintiff  was  under  obli- 
gation to  receive  them,  which  was  on  the 
wharf, ' ' 

This  is  in  connection  with  the  instruction  of  the 
court  (p.  194)  :  "The  word  furnish  means  deliv- 
ered, that  is  in  accordanc-e  with  the  temis  of  the 
contract."  That  the  plaintiff's  obligation  to  pack 
2700  cases  per  diem  depended  upon  the  defendant's 
undertaking  to  furnish  sufficient  fish  as  stated  in 
the  opinion,  is  of  course  obvious,  and  no  point  has 
been  made  by  us  in  that  regard.  But  that  the  com- 
pany was  required  to  furnish  (i.  e.  deliver,  as 
"  furnish"  was  defined  by  the  trial  court)  these 
fish  on  the  dock  under  all  circumstances,  is  the  par- 
ticular portion  of  the  instruction  to  which  our  ex- 
ception ]-an. 


It  hrinu:  <'oiic('(l('(l,  as  stated  in  tln'  opinion  "that 
the  word  fnrnisli  as  nsed  in  contracts  often  does 
not  mean  deliver",  it  hecomos  necessaiv  in  order  to 
sup})ort  this  instruction  of  the  trial  court  t(»  show 
tliat  other  tei-nis  and  provisions  of  this  contract 
permitted  the  instruction  to  tlie  effect  tliat  the 
words  were  synonymous;  that  is,  the  court  gave  the 
juiy  a  definition  which  was  not,  generally  speaking, 
correct,  and  to  make  it  correct  it  must  be  shown 
by  some  other  stipuhitions  or  conditions  of  the  con- 
tract that  in  tliis  particular  case  the  dclinitiou  of 
these  two  words  was  the  same. 

We  resi)ectfully  request  the  court's  attention  to 
the  fact  that  there  is  no  other  temi  or  provision  in 
this  contract  which  cures  this  error  in  definition, 
and  to  submit  that  the  instruction  of  the  trial  court, 
as  well  as  the  above  quoted  sentence  from  the  opin- 
ion of  this  coui-t,  does  not  take  into  consideration 
the  true  meaning  of  the  word  "furnish",  wdiich  is 
"'  to  snppl  11  as  needed". 

As  stated  by  this  court,  this  is  not  a  question  of 
pleading.  The  opinion  holds  that  "to  charge  the 
plaintiff  with  liability  for  the  loss  or  destruction  of 
fish^  it  was  necessary  to  bring  the  facts  to  his  atten- 
tion". That  is,  it  was  necessary  to  show  that  the 
plaintiff  or  one  of  his  employees  knew^  that  the  fish- 
ermen had  been  restricted  in  their  catches  and  that 
the  fisli  were  in  the  scowls,  ready  for  delivery. 

We  ask  the  court  to  again  consider  this  portion 
of  the  opinion,  and  would  urge  in  that  connection 


that  it  was  not  the  knowledge  of  the  plaintiff's  em- 
ployees, but  the  fact  that  was  the  essential  thing 
to  be  considered  by  the  jury.  If  it  was  a  fact  that 
the  bins  were  full,  owing  to  plaintiff's  inability  to 
pack  2700  cases  per  day  (which  fact  is  clearly  testi- 
fied to  and  nowhere  denied),  and  if  it  was  further 
the  fact  that  these  fish  were  thrown  away  solely  by 
reason  of  this  congestion  on  the  wharf  (and  this 
fact  also  is  shown  and  not  denied),  then  the  de- 
fendant company  comj^lied  with  its  contract  to 
*' furnish"  the  '"'' necessary''''  fish,  at  least  to  the  ex- 
tent of  the  fish  so  restricted  and  thrown  away,  and 
the  knowledge  or  ignorance  of  the  plaintiff  or  his 
men  of  such  fact  can  be  of  no  consequence. 

It  is  possible  that  if  when  the  evidence  concern- 
ing the  throwing  away  of  these  31,698  fish  was 
offered,  the  plaintiff  below  had  objected  upon  the 
ground  that  the  allegation  of  the  counter-claim  was 
that  these  fish  were  delivered,  that  this  objection 
would  have  been  sustained,  at  which  time  defendant 
below  might  have  been  given  permission  to  amend 
his  counter-claim  so  as  to  allege  that  these  fish  were 
ready  for  delivery,  and  that  this  delivery  was  pre- 
vented only  by  the  fault  of  the  plaintiff;  but  no 
such  objection  was  made,  and  the  evidence  was  ad- 
mitted. It  must  therefore  be  considered  by  this 
court  as  if  the  counter-claim  had  alleged  (p.  59) 
that  by  reason  of  the  failure  of  plaintiff  to  pack 
2700  cases  per  diem  in  accordance  with  the  contract, 
that  the  defendant  was  compelled  to  and  did  destroy 


31,098  salmon  that  it  lia<l  cauj^ht  and  had  i-cady  for 
delivery  at  said  cannery  but  which  it  was  unable  to 
j)lace  upon  the  wharf  because,  owing  to  plaintiff's 
fault,  the  fish  already  there  had  not  been  removed 
from  the  bins. 

We  repeat  that  the  case  now  comes  before  this 
court  in  precisely  the  same  form  as  if  this  allega- 
tion had  been  made  in  the  counter-claim,  and  it 
would  seem  necessary  that  this  court  must  now 
hold  that  such  an  allegation  would  not  have  stated 
a  cause  of  countcy-claim.  That  in  order  to  have 
made  it  a  suflicient  cause  of  counter-claim  it  must 
have  been  alleged  that  the  contractor  or  his  men 
knew  that  this  31,698  salmon  had  been  caught  and 
were  i-eady  for  delivery. 

We  urge  that  such  a  holding  would  be  contrary 
to  the  fundamental  principles  imderlying  the  obli- 
gations of  a  contract.  A  person  is  not  permitted 
to  take  advantage  of  his  own  wrong,  and  if  these 
fish  were  not  delivered  solely  by  reason  of  the  fail- 
ure of  the  contractor,  then,  so  far  as  the  company's 
obligations  are  concerned,  they  were  delivered.  The 
ability  and  readiness  to  deliver  gave  the  company 
exactly  the  same  rights  as  an  actual  delivery,  under 
the  circumstances.  This  allegation,  if  supported  by 
testimony  adopted  hy  the  jury,  would  have  entitled 
the  defendant  to  damages.  It  would  not  have  been 
necessary  to  show  any  formal  tender  to  the  con- 
tractor, because  it  is  obvious  that  such  tender  would 
have  been  an  idle  thing.    If  he  was  unable  to  handle 
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the  fish  that  were  already  on  the  dock,  and  that  fact 
were  established,  as  we  think  it  was  established  in 
this  case,  by  uncontradicted  evidence,  then  to  claim 
that  each  time  a  scow  filled  with  salmon  came  to 
the  dock  it  w^as  necessary  to  formally  tender  these 
to  the  contractor,  Avould  involve  the  elements  of  an 
absurdity. 

To  cite  a  case  which  seems  analagous  we  may 
assume  that  an  owner  has  employed  a  contractor 
to  erect  a  building,  and  the  owner  has  agreed  to 
furnish  the  necessar}^  lumber  for  the  building  and 
the  contract  further  should  provide  that  this  lum- 
ber should  be  furnished  at  the  premises.  The  owner 
does  supply  the  contractor  from  day  to  day  with 
more  than  sufficient  lumber  to  meet  his  present 
needs,  but  falling  behind  in  his  contract  obligations 
the  contractor  does  not  complete  the  building  as 
soon  as  he  agreed  and  a  claim  is  made  against  him 
by  the  owner  for  that  reason.  Is  it  necessary  in 
such  a  case  that  the  ow^ner  show  not  only  that  he 
has  furnished  all  the  lumber  w^hich  the  contractor 
needed,  but  that  he  also  from  day  to  day  brought  to 
the  knowledge  of  and  made  a  formal  tender  to  the 
contractor  of  all  the  other  lumber  that  would  have 
been  needed  had  the  contractor  properly  fulfilled 
his  contract? 

In  such  a  case  would  an  instruction  be  proper 
that  stated  that  the  jury  to  deteraiine  if  the  owner 
has  fulfilled  his  obligation  to  ''furnish  the  necessary 
lumber"  can  consider  onl}^  the  lumber  delivered 
on  the  premises? 
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Poi-formanc(>  of  an  (>])lijration  is,  we  take  it,  al- 
ways excused  if  siicli  pei'fonnanee  is  rendered  im- 
I)ossil)le  by  the  fault  of  the  other  pai'ty.  The  sec- 
tions (»f  the  Civil  (^)(le  of  California  aiv  eited  as 
eontaininj,-  what  we  understand  to  l)e  the  uni- 
versiilly   accepted    i.riuciph'   adojjted: 

"Sec.  1439.  Before  any  party  to  o])ligation 
can  require  another  party  to  jx'i'forni  any  act 
nnder  it,  he  must  fulfill  all  conditions  precedent 
thereto  imjiosed  upon  himself;  and  must  be 
able  and  offer  to  fulfill  all  conditions  concurrent 
so  imposed  upon  him  on  the  like  fulfillment 
by  the  other  party,  except  as  provided  bv  the 
next  section." 

''Sec.  1511.  The  want  of  performance  of  an 
obligation,  or  of  an  offer  of  performance,  in 
whole  or  in  part,  or  any  delay  therein,  is 'ex- 
cused by  the  following  causes,  to  the  extent  to 
which  they  operate: 

1.  When  such  performance  or  offer  is  pre- 
vented or  delayed  by  the  act  of  the  creditor,  or 
by  the  operation  of  law,  even  though  there 
may  have  been  a  stipulation  that  this  shall  not 
be  an  excuse;     *     *     * 

3.  When  the  debtor  is  induced  not  to  make 
it,  by  any  act  of  the  creditor  intended  or  natu- 
rally tending  to  have  that  effect,  done  at  or 
before  the  time  at  which  such  performance  or 
offer  may  be  made,  and  not  rescinded  before 
that  time." 

''Sec.  1512.  If  the  performance  of  an  obliga- 
tion be  prevented  by  the  creditor,  the  debtor  is 
entitled  to  all  the  benefits  which  he  would  have 
obtained  if  it  had  been  performed  by  both 
parties." 
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To  the  same  effect  is 

Williams  v.  Bank  of  the  United   States,  2 

Pet.   96; 
Anvil  Mining  Co.  v.  Humble,  153  U.  S.  540; 
Antonelle  v.  Kennedy  &  Shaw  Lmnber  Co., 

140  Cal.  309. 

We  contend  that  the  instruction  given  did  not 
include  this  element,  but  that  by  stating  to  the 
jury  that  the  contractor  could  only  be  at  fault 
when  the  fish  were  actually  delivered  upon  the 
wharf,  the  instruction  was  not  complete,  and  that 
it  should  have  been  stated  in  addition  that  this 
obligation  of  delivery  was  excused  if  prevented  by 
the  fault  of  the  contractor. 

This  question  was  directly  brought  to  the  atten- 
tion of  the  court  when  the  exception  was  taken,  by 
the  reference  to  the  difference  between  the  contract 
word  "furnish"  and  the  word  "deliver".  Under 
the  authorities  already  cited  to  this  court,  the  word 
"furnish"  does  not  necessarily  mean  "deliver", 
because  it  is  a  word  of  wider  significance,  and  fre- 
quently an  owner  may  be  said  to  have  "furnished" 
materials,  although  he  has  not  actually  "delivered" 
them. 

We  realize  that  we  are  now  urging  to  the  court's 
attention  a  proposition  embraced  within  narrow 
limits,  but  it  will  be  seen  that  the  distinction, 
though  narrow,  is  vital,  and  must  be  determin- 
ative not  only  of  this  but  of  all  similar  cases; 
for    if    it    is    an    essential    element    in    such    a 
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contract  on  the  i>art  of  the  owner  tluit  he 
prove  these  foiinal  tenders  to  the  contractor,  then 
of  course  no  daniaji^e  at  all  can  l)e  recovered  in  the 
great  majority  of  instances.  The  readiness  and 
ahility  to  furnish  must  depend,  we  assert,  upon 
facts  entirely  apart  from  any  actual  tender  to  the 
contractoi*.  If  indeed  in  this  case  it  had  been  shown 
dnrinji:  the  early  days  of  the  fishing  season  that 
plaintiff's  men  were  utterly  worthless  and  that 
they  were  unable  to  handle  or  properly  can  any 
salmon,  would  it  have  been  necessary  in  order  that 
the  owner  could  make  out  a  case  for  substantial 
damages  against  the  contractor,  that  he  continue 
to  fish  throughout  the  season  and  each  day  bring  to 
the  dock  and  place  in  the  bins  fresh  supplies  of  fish, 
even  although  he  might  have  been  obliged  to  throw 
away  the  fish  already  placed  in  the  bins?  Surely 
no  such  obligation  can  be  imposed  upon  the  owner. 
But,  we  ask,  what  is  the  difference  in  principle 
between  such  a  case  and  this  one,  in  w^hich  the  jury 
have  been  expressly  told  that  they  could  consider 
that  the  obligation  of  the  o\\Tier  to  *' furnish"  fish 
could  only  be  complied  with  by  an  actual  '* delivery" 
on  the  w^harf  ? 

In  a  word,  we  would  request  the  court  to  again 
consider  the  proposition  asserted  in  the  opinion, 
that  it  was  necessary  that  defendant  show  that  the 
plaintiff  or  his  foreman  or  workmen  were  informed 
that  the  fish  were  in  the  scows  or  lighters,  ready  for 
delivery,  or  that  they  were  given  an  opportunity  to 
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count  or  inspect  them.  If  these  fish  were  in  fact 
brought  in  a  scow  to  the  dock  and  were  ready  for 
delivery,  what  possible  difference  could  it  make 
that  plaintiff's  men  knew  or  did  not  know  this; 
and  if,  again,  these  fish  were  thrown  away,  as  the 
record  without  contradiction  shows,  because  the 
bins  were  already  full,  has  not  the  owner  shown 
everything  necessary  for  him  to  show  in  order  to 
claim  recoupment  therefor?  The  instruction  given 
by  the  court  was  as  follows: 

*'One  of  the  questions  in  the  case  which  has 
given  rise  to  considerable  evidence  and  contro- 
versy is  the  question  as  to  whether  a  sufficient 
nmnber  of  fish  were  supplied  by  the  defendant 
to  the  plaintiff  to  pack  the  number  stipulated 
in  the  contract,  to  wit,  2700  cases  per  day. 
Now,  you  will  review  that  evidence  carefully 
in  your  minds  and  determine  whether  it  has 
been  shown  on  the  paii;  of  the  defendants  in  its 
counter-claim  that  this  contract  had  not  been 
carried  out,  that  it  did  furnish  sufficient  fish 
to  enable  the  plaintiff  to  pack  the  number  of 
cases  required  by  the  contract,  and  if  it  did, 
and  through  the  failure  of  the  plaintiff,  and 
without  fault  on  the  part  of  the  defendant,  the 
plaintiff  has  failed  to  pack  that  number  of 
fish,  why  then,  of  course,  as  I  have  heretofore 
instructed  you,  the  plaintiff  will  have  been 
shown  to  have  breached  this  contract,  to  have 
failed  to  fulfill  it  and  the  icsult  would  follow 
which  I  have  already  indicated. 

And  in  that  connection,  as  has  been  argued 
to  you  by  counsel,  fish  are  only  delivered  under 
this  contract  by  the  defendant  to  the  plaintiff 
if  they  are  delivered  in  the  manner  and  at  the 
place  designated  in  the  contract,  and,  as  I  have 
suggested,  with  the  terms  of  that  contract  you 
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are  familiar  and  you  will   recall  where  it  was 
required  that  these  fish  should  he  delivered." 

The  Jury  wei'e  later  told  hy  the  court  as  a  paii; 
of  its  instructions  that  "the  word  furnish  means 
delivered,  that  is,  in  accordance  with  the  terms  of 
the  contract." 

Therefore  this  instruction  as  so  defined  by  the 
trial  court  was  as  follows: 

"One  of  the  questions  in  the  case  which  has 
given  rise  to  considerable  evidence  and  contro- 
versy is  the  question  as  to  whether  a  sufficient 
nmnber  of  fish  were  supplied  by  the  defendant 
to  the  plaintiff  to  pack  the  number  stijndated 
in  the  contract,  to  wit,  2700  cases  per  da.y. 
Now,  you  Avill  review  that  evidence  carefully 
in  your  minds  and  determine  whether  it  has 
been  show^n  on  the  part  of  the  defendant  in  its 
coimter-claim  that  this  contract  has  not  been 
carried  out,  that  it  did  deliver  sufficient  fish  to 
enable  the  plaintiff  to  pack  the  number  of 
cases  required  by  the  contract,  and  if  it  did, 
and  through  the  failure  of  the  plaintiff,  and 
without  fault  on  the  part  of  the  defendant,  the 
plaintiff'  has  failed  to  pack  that  number  of  fish, 
why  then,  of  course,  as  I  have  heretofore  in- 
structed you,  the  plaintiff  will  have  been  shown 
to  have  breached  this  contract,  to  have  failed 
to  fulfill  it  and  the  result  w'ould  follow  wdiich 
I  have  already  indicated. 

And  in  that  connection,  as  has  been  argued 
to  3^ou  by  counsel,  fish  are  only  delivered  under 
this  contract  by  the  defendant  to  the  plaintiff 
if  they  are  delivered  in  the  manner  and  at  the 
place  designated  in  the  contract,  and,  as  I  have 
suggested,  wdth  the  terms  of  that  contract  you 
are  familiar  and  you  will  recall  where  it  ^vas 
required  that  these  fish  should  be  delivered." 
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The  jury  were  therefore  told  in  precise  language, 
and  independent  of  any  tender  or  knowledge  on 
the  part  of  the  contractor,  that  the  owner  must 
have  actually  delivered  on  the  wharf  the  fish,  before 
it  can  claim  any  damages  on  account  of  the  con- 
tractor's failing  to  pack  2700  cases  per  day.  This 
instruction  as  it  seems  to  us  is  silent  as  to  the 
essential  element  that  if  the  owner  was  ready,  able 
and  willing  to  so  deliver  these  fish,  but  was  pre- 
vented from  doing  so  solely  by  the  fault  of  the  con- 
tractor, then  that  he  can  claim  damages  for  such 
fish,  even  although  they  were  not  technically  de- 
livered. 


2.    INSTRUCTIONS  AS  TO  SPOILED  CANS. 

The  court  in  its  opinion  has  considered  oyAj  the 
objection  to  this  instruction  which  was  first  urged, 
viz. :  that  the  instruction  conflicts  with  the  contract 
as  to  the  measure  of  damages,  the  contract  provid- 
ing that  such  loss  shall  be  fixed  at  four  cans  per 
hundred.  It  is  said  in  the  opinion  that  this  instruc- 
tion had  no  reference  to  the  measure  of  damages, 
but  did  refer  to  the  question  as  to  whether  or  not 
the  plaintiff  had  sufficiently  jjerformed  his  con- 
tract to  entitle  him  to  recover  thereon. 

We  have  urged  another  objection  to  this  instruc- 
tion, more  fully  set  forth  in  our  reply  brief  (pp. 
25-30),  and  it  is  possible  that  this  objection  not  be- 
ing at  length  referred  to  in  the  opening  brief,  has 
naturally  escaped  the  attention  of  the  court. 
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This  was  the  objection  which  was  specifically 
made  when  the  exception  was  taken  to  the  instruc- 
tion, this  exception  being   (p.   194)  : 

*'We  take  an  exception  to  that  portion  of 
tlie  instructions  whicli  says  that  de])ris  cans 
which  have  been  referred  to  coukl  be  consid- 
ered a  portion  of  the  2,045  cases. 

The  OouKT.    What  is  that? 

Mr.  Gregory.  That  the  general  loss  of  a 
cannery  can  be  considered  a  part  of  the  2,045 
cases. 

The  Court.  That  is  for  the  jury  to  deter- 
mine, whether  they  were  a  part  of  such  loss,  or 
not.  You  need  not  argue  your  exceptions,  just 
simply  state  them." 

This  instruction  was  as  follows: 

'*As  I  have  suggested,  the  plaintiff  is  re- 
quired, in  order  to  recover  upon  his  contract, 
to  show^  that  he  has  performed  the  stipulations 
of  that  contract  on  his  part.  Now,  he  has  per- 
formed that  contract  if  he  has  done  the  work 
called  for  wdth  the  skill,  diligence  and  effi- 
ciency usually  obtaining  in  such  work.  There 
has  been  evidence  put  before  you  here  as  to 
that  class  of  work  and  wdiat  the  usual  result 
is  in  putting  up  a  large  pack  of  fish,  as 
to  the  number  of  cans  or  cases  in  a  given  num- 
ber that  wdll  usually  be  spoiled  or  destroyed 
through  one  cause  or  another.  You  have  a 
right  to  take  that  evidence  into  consideration 
and  determiyie  whether  the  loss  of  fish  ivhich 
has  been  testified  to  here,  that  is,  I  mean  the 
loss  in  spoiled  cans,  was  any  more  than  the 
nsiud  loss  tliat  occurs  in  operations  of  that 
kind.  If  there  w^ere  not,  then  the  plaintiff  has 
performed  the  contract  as  it  is  contemplated 
by  the  law  he  should  have  performed  it — with 
due   diligence;   although  not  such  as  to  abso- 
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lutely  preclude  any  loss  of  fish  tlirougli  faulty 
work,  nevertheless  in  such  a  way  that  has 
avoided  a  loss  which  is  unusual  or  beyond  that 
which  is  ordinarily  experienced  in  such  work." 
(Italics  ours.) 

The  only  evidence  in  the  case  on  the  subject,  and 
therefore  the  only  evidence  that  the  court  could 
have  referred  to  when  it  said  in  this  instruction 

"There  has  been  evidence  put  before  you 
here  as  to  that  class  of  work,  and  what  was 
the  usual  result  in  putting  up  a  large  pack  of 
fish,  as  to  the  number  of  cans  or  cases  in  a 
given  number  that  will  usually  be  spoiled  or 
destroyed  through  one  cause  or  another", 

was  the  evidence  of  the  witness  Story  (pp.  171-174), 
who  testified  that  in  a  pack  of  44,000  cases  there 
would  be  from  300  to  500  cases  which  would  be 
bruised  and  mashed  and  jammed,  and  would  neces- 
sarily acciunulate  during  a  season. 

No  damages  are  claimed  by  the  defendant  below 
on  account  of  any  such  "debris"  cans.  There  is 
not  a  word  of  testimony  in  the  record  concerning 
any  such  cans  left  at  this  cannery.  The  counter- 
claim pleaded,  upon  which  evidence  was  introduced, 
was  to  the  effect  (p.  61)  that  the  contract  provided 
that  all  leaky  cans  should  be  mended  by  skilled 
labor  daily,  and  that  the  plaintiff  between  June 
11  and  July  22  failed  and  neglected  to  mend  or 
cause  to  be  mended  2624  cases,  by  reason  of  which 
these  cases  were  damaged  and  rendered  unfit  for 
use. 
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This  allc^i^ation  obviously  has  no  rofercnce  what- 
ever to  the  ordinary  and  inevitable  loss  of  a  tan- 
nery, but  to  eases  of  salmon  whicli  had  )iot  been 
bruised,  mashed  and  jammed,  or  otherwise  rendered 
unlit,  but  which  were  set  aside  as  leaky  cans,  to  be 
wended.  The  mere  fact  that  they  were  so  set  aside 
and  that  plaintiff's  men  were  engaged  in  mending 
them  is  significant  in  showing  that  they  were  not 
*'debris"  cans  or  those  which  were  considered  as 
being  incajiable  of  being  mended. 

There  was  much  evidence  introduced  concerning 
the  number  of  these  cases  left  at  the  cannery  be- 
cause they  were  not  mended,  as  specified  in  the  con- 
tract. The  witnesses  for  the  plaintiff  all  admitted 
that  there  were  a  considerable  number  of  these 
cases.  Referring  briefly  to  the  testimony  of  every 
witness  called  for  the  plaintiff,  we  find  on  this 
subject  that  they  testified  as  follows: 

The  foreman  Kep  Yung  (p.  83)  : 

''Q.  When  your  ship  sailed  away,  did  you 
not  leave  a  great  many  cans  there  in  the  can- 
nery spoiled? 

A.     A  few  hundred. 

Q.     About  how  manv? 

A.     600  or  700. 

Q.  As  a  matter  of  fact,  were  there  not  2,045 
cases  of  salmon  left  there  on  the  wharf '^ 

A.     No. 

Q.     What  was  the  matter  with   those  cans 
that  were  left  there? 
A.     Because  we  were  called  to  come  back  to 
^ban  Francisco. 
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The  Court.     Q-     Before  you  finished  them, 
do  you  mean? 
A.     Yes." 

Yee  Chat,  in  rebuttal  (p.  168)  : 

"Q.  AVhen  the  Chinese  and  white  crew  left 
the  cannery  at  the  end  of  the  season  1910,  did 
they  leave  any  cans  there  in  the  cannery  or  in 
the  warehouse? 

A.     Several  hundred. 

Q.     How  many  hundred? 

A.     400  or  500. 

Q.     Any  more? 

A.    No.  The  whole  pile  was  about  that  much. 

Witness  continuing:  I  was  finishing  the 
bath-room  work  when  the  superintendent  an- 
nounced that  we  were  to  return  home,  myself 
and  the  Chinese  crew. 

There  were  400  or  500  cases,  not  400  or  500 
cans.     *     *     * 

The  Court.     Q.     Were  they  spoiled? 

A.     No,  they  were  not  cooked. 

Q.  Why  did  they  go  away  and  leave  them 
there? 

A.  They  had  picked  these  out;  they  were 
picking  these  out,  the  ones  with  the  broken 
seams,  when  we  were  called  to  leave  the  can- 
nery and  go  to  the  city. 

Q.     Did  they  not  have  time  to  finish  them? 

A.  If  they  had  stopped  one  or  two  days 
they  could  have  been  finished." 

The  witness  Gray,  called  by  plaintiff  in  rebuttal, 
testified  (p.  170)  that  he  saw  certain  piles  of  cans 
left  there  in  the  warehouse,  and  that  they  were  in 
different  piles  because  they  were  different  kinds 
of  fish. 
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Tl...  testimony  for  the  defendant  below  also  shows 
without  contradiction  tliat  tliese  leaky  cans  were 
left  at  the  cannery;  that  they  had  not  been  mended 
daily,  and  that  the  Chinese  crew  refused  to  mend 
them,  and  that  there  were  over  2,000  cases  so  left 
at  the  cannery  wliie],  ,.„„iii  i,ave  been  mended. 

Now,  it  is  this  testimony  to  which  the  court  must 
have  referred  in  the  foregoing  instruction,  because 
It  IS  the  only  testimony  in  the  case  "concerning  any 
loss  in  the  spoiled  cans".     So  when  the  court  told 
the  jury  that  they  had  a  right  to  consider  this  in- 
evitalile  waste  as  a  part  of  and  an  excuse  for  the 
contractor,  the  jury  must  inevitably  have  been  led 
to  believe  that,  although  a  large  quantity  of  cans 
were  left  at  the  cannery,  the  manufacture  of  which 
was  not  completed  by  the  contractor,  still  the  eon- 
tractor  was  not  responsible  therefor,  became  they 
u'ere  a  part  of  the  imvitahle  loss  attendant  upon 
the  operation  of  any  cannery. 

By  the  judgment  in  this  case  the  owner  will  be 
compelled  to  pay  to  the  contractor  the  contract 
price  of  55  cents  per  case  for  these  cases  so  left  at 
the  cannery. 

That  there  were  a  very  considerable  number  of 
cases  left  at  the  cannery  is,  as  shown  before  ad- 
mitted by  all.  There  is  not  the  slightest  dispute  on 
this  question;  nor  is  there  the  slightest  claim  in  the 
record  that  these  cans  had  been  mended  daily  in 
accordance   with   the   contract,   or  that   they  were 
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left  there  for  any  other  reason  than  that  the 
Chinese  crew  had  not  piled,  labeled  and  put  them 
in  cases  and  nailed  them  up,  as  the  contract  (p.  16) 
requires  they  should  do.  We  are  not  here  direct- 
ing the  court's  attention  to  anything  other  than 
the  instruction  of  the  court,  but  concerning  that 
instruction  it  seems  that  by  it  the  jury  were  erro- 
neously allowed  to  consider  as  a  part  of  these  cases 
so  left  at  the  cannery  the  usual  waste,  as  testified 
to  by  the  witness  Story. 

This   was  the   precise   ground   of   the   exception 
taken  when  the  instruction  was  given. 

Respectfully  submitted, 

g.  c.  fultox, 
Chickerixg  &  Gregory, 
Attorneys  for  Plaintiff  in  Error  and 
Petitioner. 


Certificate  of  Counsel. 
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tiff in  error  and  petitioner  in  the  above  entitled 
cause  and  that  in  my  judgment  the  foregoing  peti- 
tion for  a  rehearing  is  well  founded  in  point  of  law 
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[Stipulation  as  to  Record.] 

/;;  fJic  District  Court  of  the  United  States  for  the 
District  of  Ore<^oii. 

UNITED  STATES  of  AMERICA, 

Appellant, 
vs. 

BOOTH-KELLY  LUMBER  COMPANY,  a  corpor- 
ation, STEPHEN  A.  LA  RAUT,  ALICE  LA- 
RAUT,  ETHEL  M.  LA  RAUT  and  LUCY 
LA  RAUT, 

Apellees. 

BOOTH-KELLY  LUMBER  COMPANY, 

Appellant, 
vs. 
UNITED  STATES  of  AMERICA, 

Appellee. 

It  is  hereby  stipulated  by  and  between  the  plaintiff 
by  the  LInited  States  Attorney  for  the  District  of  Ore- 
gon, and  the  defendant,  Booth-Kelly  Lumber  Com- 
pany, by  its  solicitors  and  counsel  that  the  appeals  of 
the  respective  parties  herein  may  be  heard  on  one 
transcript  of  the  record  to  be  made  and  printed  herein, 
and  that  such  transcript  of  the  record  on  such  appeal 
shall  be  made  up  of  the  following  papers,  to-wit : 

All  of  the  pleadings  filed  in  said  cause;  the  tran- 
script of  the  testimony  and  evidence  taken  at  the 
hearing,  the  same  having  been  taken  in  writing  by  a 
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Master  and  filed  therein ;  the  opinion  of  the  court ; 
the  decree;  the  petition  of  the  United  States  for  ap- 
peal; its  assignment  of  errors;  the  order  allowing  its 
appeal;  the  original  citation  on  said  appeal  and  proof 
of  service  thereof;  the  petition  for  appeal  of  the  de- 
fendant, Booth-Kelly  Lumber  Company;  the  assign- 
ment of  errors  of  the  said  defendant;  the  order  allow- 
ing its  appeal;  the  original  citation  on  said  defend- 
ant's appeal  and  proof  of  service  thereon,  and  the 
undertaking  on  appeal  of  said  defendant. 

It  is  hereby  agreed  that  the  above  mentioned  pa- 
pers constitute  all  of  the  record,  proofs,  entries  and 
papers  on  file  in  said  cause  necessary  for  the  hearing 
of  said  appeals. 

It  is  further  stipulated  and  agreed  by  and  between 
the  said  parties  that  the  original  exhibits  introduced 
in  evidence  in  said  cause  may  be  omitted  from  the 
transcript  herein,  the  same  having  been  copied  at 
length  into  the  transcript  of  the  evidence. 

Dated  at  Portland,  Oregon,  this  26th  day  of  June, 
1912. 

JOHN  McCOURT, 
United  States  Attorney  for  the  District  of  Oregon. 

ALBERT  H.  TANNER. 
Of  Solicitors  and  Counsel  for  Booth-Kelly  Lumber 
Company. 

[Endorsed]  :    Filed  June  26,  1912. 

A.  M.  CANNON, 

Clerk. 
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[Order  Enlarging  Time  to  File  Record.] 

///  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  3633,  May  1,  1912. 

THE  I'XITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
BOOTH-KELLY  LUMBER  COMPANY,  a  corpor- 
ation, EDWARD  JORDAN,  STEPHAN  LA 
RAUT,  ALICE  LA  RAUT,  F.  M.  LA  RAUT 
and  LUCY  LA  RAUT, 

Defendants. 

Now,  at  this  day,  for  good  cause  shown,  it  is  OR- 
DERED that  the  plaintiff's  and  the  defendants'  time 
for  printing  the  record  and  filing  and  docketing  this 
cause,  on  the  appeal  of  the  plaintiff  and  the  cross  ap- 
peal of  the  defendants,  in  the  United  States  Circuit 
Court  of  Appeals,  Ninth  Circuit,  be,  and  the  same  is 
hereby,  enlarged  and  extended  90  days  from  this 
date. 

CHARLES  E.  WOLVERTON, 

Judge. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Be  it  Remembered,  that  on  the  24  day  of  May,  1910, 
there  was  duly  filed  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Oregon,  a  Bill  of 
Complaint  in  words  and  figures  as  follows,  to- 
wit: 
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[Complaint.] 

In  the  Circuit  Court  of  the  United  States  for  the  Ninth 
Judicial  Circuit  and  District  of  Oregon. 

THE  UNITED  STATES  of  AMERICA, 

Plaintiff, 
vs. 
BOOTH-KELLY  COMPANY,  a  corporation,  ED- 
WARD JORDAN,  STEPHEN  A.  LA  RAUT, 
ALICE  LA  RAUT,  ETHEL  M.  LA  RAUT, 
and  LUCY  LA  RAUT, 

Defendants. 

To  the  Judges  of  the  Circuit  Court  of  the  United 
States  of  America,  for  the  Ninth  Judicial  Circuit,  and 
District  of  Oregon: 

The  United  States  of  America,  by  the  Attorney 
General,  brings  this  bill  of  complaint  against  the 
Booth-Kelly  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Oregon,  with 
its  principal  office  and  place  of  business  at  Eugene, 
Oregon,  Edward  Jordan  of  Coburg,  Oregon,  Stephau 
A.  La  Raut  of  Saginaw,  Oregon,  Alice  La  Raut  of 
Saginaw,  Oregon,  Ethel  M,  La  Raut  of  Saginaw, 
Oregon,  and  Lucy  La  Raut  of  Wilbur,  Oregon,  all 
citizens  and  inhabitants  of  the  State  of  Oregon;  and 
thereupon  complains  and  shows  unto  your  Honors: — 

I. 

The  Booth-Kelly  Company  was  on  and  prior  to  the 
14th  day  of  February,  1902,  ever  since  has  been  and 
still  is,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Oregon. 
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IT. 

On  or  al)(mt  the  14tli  day  of  February,  1902.  the 
clefen(hint,  Edward  Jordan,  filed  with  the  Register 
and  Receiver  of  plaintiff's  Land  Office  at  Roseburg, 
Oregon,  his  Timber  and  Stone  Lands — Sworn  State- 
ment, under  the  provisions  of  the  Act  of  Congress  of 
June  3,  1878,  entitled,  "An  Act  for  the  Sale  of  Tim- 
ber Lands  in  the  States  of  California,  Oregon,  Ne- 
vada, and  in  Washington  Territory",  as  extended  to 
all  the  Public  Land  States  by  the  Act  of  Congress  of 
August  4,  1892,  for  the  purchase  of  Lots  seven  (7), 
eight  (8),  nine,  (9),  and  ten  (10),  of  Section  Two 
(2),  in  Township  Twenty-two  (22),  South,  of  Range 
Two  (2),  West  of  the  Willamette  Meridian.  On  the 
7th  day  of  May,  1902,  the  said  Edward  Jordan  filed 
with  and  submitted  to  said  Register  and  Receiver  his 
proof,  corroborated  by  the  testimony  of  two  wit- 
nesses, to  establish  his  claim  to  said  land,  under  the 
provisions  of  the  Acts  of  Congress  heretofore  referred 
to,  and  under  the  rules  and  regulations  of  the  plain- 
tiff's General  Land  Office  and  Department  of  the  In- 
terior. On  the  date  last  mentioned,  the  said  Edward 
Jordan  paid  to  the  said  Receiver  the  sum  of  Four 
Hundred  Dollars  ($400.00),  being  the  full  amount  re- 
quired by  law  for  the  purchase  of  said  land.  On  the 
said  7th  day  of  May,  1902,  said  Receiver  issued  to  the 
said  Edward  Jordan  his  receipt  acknowledging  the 
payment  of  said  money,  and  the  Register  of  said  Land 
Office  issued  his  certificate  to  the  effect  that  the  said 
Edward  Jordan  was  entitled  to  receive  plaintiff's 
patent  for  said  land  so  entered  and  purchased. 
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On  or  about  the  7th  day  of  February,  1902,  the  de- 
fendant Stephen  A.  La  Raut  filed  with  the  Register 
and  Receiver  of  said  Land  Office  his  Timber  and 
Stone  Lands — Sworn  Statement,  under  the  provisions 
of  the  Acts  of  Congress  hereinbefore  referred  to,  for 
the  purchase  of  the  Northeast  quarter  (NE}<^)  of  Sec- 
tio'i  Twenty-six  (26),  in  Township  Twenty  or.e  (21), 
South,  of  Range  Three  (3),  West  of  the  Willamette 
Meridian.  On  the  7th  day  of  May,  1902,  the  said 
Stephen  A.  La  Raut  filed  with  and  submitted  to  said 
Register  and  Receiver  his  proof,  corroborated  by  the 
testimony  of  two  witnesses,  to  establish  his  claim,  lo 
said  land,  under  the  provisions  of  said  Acts  of  Con- 
gress and  said  rules  and  regulations.  On  the  date  last 
mentioned,  the  said  Stephen  A.  La  Raut  paid  to  said 
Receiver  the  sum  of  Four  Hundred  Dollars  ($400.00), 
being  the  full  amount  required  by  law  for  the  pur- 
chase of  said  land.  On  the  said  7th  day  of  May,  1902, 
said  Receiver  issued  to  the  said  Stephen  A.  La  Raut 
his  receipt  acknowledging  the  payment  of  said 
money,  and  the  Register  of  said  Land  Office  issued 
his  certificate  to  the  effect  that  the  said  Stephen  A. 
La  Raut  was  entitled  to  receive  plaintiffs  patent  for 
said  land  so  entered  and  purchased. 

On  or  about  the  7th  day  of  February,  1902,  the  de- 
fendant Alice  La  Raut  filed  with  the  Register  and 
Receiver  of  said  Land  Office  her  Timber  and  Stone 
Lands — Sworn  Statement,  under  the  provisions  of 
the  Acts  of  Congress  hereinbefore  referred  to,  for  the 
purchase  of  the  Southeast  quarter  (SE>4),  of  Sec- 
tion  Twenty-six,    (26),   in    Township     Twenty-one, 
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(21),  South,  of  Range  Three  (3),  West  of  the  Wil- 
lamette Meridian.  On  the  7th  day  of  May,  1902,  the 
said  Alice  La  Raut  filed  with  and  submitted  to  the 
said  Register  and  Receiver  her  proof,  corroborated 
by  the  testimony  of  two  witnesses  to  establish  her 
claim  to  said  land,  under  the  provisions  of  the  said 
Acts  of  Congress  and  rules  and  regulations.  On  the 
date  last  mentioned  the  said  Alice  La  Raut  paid  to 
said  Receiver  the  sum  of  Four  Hundred  Dollars 
($400.00),  being  the  full  amount  required  by  law  for 
the  purchase  of  said  land.  On  the  said  7th  day  of 
May,  1902,  said  Receiver  issued  to  said  Alice  La  Raut 
his  receipt  acknowledging  the  payment  of  said 
money,  and  the  Register  of  said  Land  Office  issued 
his  certificate  to  the  effect  that  said  Alice  La  Raut 
was  entitled  to  receive  plaintiff's  patent  for  said  land 
so  entered  and  purchased. 

On  or  about  the  17th  day  of  February,  1902,  the  de- 
fendant Ethel  M.  LaRaut  filed  with  the  Register  and 
Reciever  of  said  Land  Office  her  Timber  and  Stone 
Lands — Sworn  Statement,  under  the  provisions  of 
the  Acts  of  Congress  hereinbefore  referred  to,  for  the 
purchase  of  Lots  nine  (9),  ten  (10),  fifteen  (15).  and 
sixteen,  (16),  of  Section  Twenty-eight  (28),  in  Town- 
ship Twenty-one,  (21),  South,  of  Range  Two,  (2), 
West  of  the  Willamette  Meridian.  On  the  8th  day  of 
Mav,  1902.  the  said  Ethel  M.  La  Raut  filed  with  and 
submitted  to  the  said  Register  and  Receiver  her  proof, 
corroborated  by  the  testimony  of  two  witnesses,  to 
establish  her  claim  to  said  land,  under  the  provisions 
of  the  said  Acts  of  Congress  and  rules  and  regula- 
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tions.  On  the  date  last  mentioned,  the  said  Ethel  M. 
La  Raut  paid  to  said  Receiver  the  sum  of  Four  Hun- 
dred and  Seven  and  5.100  Dollars,  ($407.05),  being 
the  full  amount  required  by  law  for  the  purchase  of 
said  land.  On  the  said  8th  day  of  May,  1902,  said  Re- 
ceiver issued  to  said  Ethel  M.  La  Raut  his  receipt  ac- 
knowledging the  payment  of  said  money,  and  the 
Register  of  said  Land  Office  issued  his  certificate  to 
the  effect  that  the  said  Ethel  M.  La  Raut  was  entitled 
to  receive  plaintiff's  patent  for  said  land  so  entered 
and  purchased. 

On  or  about  the  17th  day  of  February,  1902,  the  de- 
fendant Lucy  La  Raut  filed  with  the  Register  and  Re- 
ceiver of  said  Land  Office  her  Timber  and  Stone 
Lands — Sworn  Statement,  under  the  provisions  of  the 
Acts  of  Congress  hereinbefore  referred  to,  for  the  pur- 
chase of  Lots  one  (1),  two  (2),  seven,  (7),  and  eight, 
(8),  of  Section  Twenty-eight,  (28),  in  Township 
Twenty-one,  (21),  South,  of  Range  Two,  (2),  West  of 
the  Willamette  Meridian.  On  the  8th  day  of  May, 
1902,  the  said  Lucy  La  Raut  filed  with  and  submitted 
to  the  said  Register  and  Receiver  her  proof,  corrob- 
orated by  the  testimony  of  two  witnesses,  to  establish 
her  claim  to  said  land,  under  the  provisions  of  said 
Acts  of  Congress  and  rules  and  regulations.  On  the 
same  day  said  Lucy  La  Raut  paid  to  said  Receiver 
the  sum  of  Four  Hundred  and  Seven  and  5.100  Dol- 
lars, ($407.05),  being  the  full  amount  required  by  law 
for  the  purchase  of  said  land.  On  the  said  8th  day  of 
May,  1902,  said  Receiver  issued  to  said  Lucy  La  Raut 
his  receipt  acknowledging  the  payment  of  said  money. 
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and  the  Register  of  said  Land  Office  issued  his  cer- 
tificate to  the  effect  llial  the  said  Lucy  La  Raut  was 
entitled  to  rcceixe  plaintiffs  patent  for  said  land  so 
entered  and  purchased. 

The  said  described  lands  are  and  were  situate  in 
the  State  of  Oregon,  and  comprise  in  all  eig"ht  hun- 
dred and  five  and  sixty-four  one-hundredths  (805.64) 
acres,  more  or  less,  and  on  and  prior  to  the  4th  day 
of  February,  1902,  were  lands  of  the  plaintiff,  belong- 
ing- to  its  public  domain  and  subject  to  entry  and  sale 
under  the  provisions  of  the  Act  of  Congress  of  June 
3,  1878,  entitled,  "An  Act  for  the  sale  of  Timber  Lands 
in  the  States  of  California,  Oregon,  Nevada,  and  in 
Washington  Territory,"  as  extended  to  all  the  Public 
Land  States  by  the  Act  of  Congress  of  August  4,  1892, 
at  plaintiff's  Land  Office  at  Roseburg,  Oregon,  and 
were  and  are  timber  lands  of  great  value,  to-wit,  of  the 
value  of  Ten  Thousand  Dollars,  ($10,000.00)  and  up- 
wards. 

Each  of  said  entries  and  purchases  was  accomp- 
lished by  filing  with  the  Register  and  Receiver  of  said 
Land  Office  a  ''Timber  and  Stone  Lands — Sworn 
Statement"  to  purchase  the  said  land  so  therein  c 
braced  and  divers  affidavits  and  other  documents  and 
proofs  in  support  thereof,  and  paying  to  the  said  Re- 
ceiver the  purchase  price  of  the  land  so  applied  for, 
together  with  certain  fees  of  said  officials,  all  in  the 
name  of  the  person  so  making  and  filing  such  Timber 
and  Stone  Lands — Sworn  Statement,  and  in  manner 
and  form  as  prescribed  by  the  regulations  of  the  plain- 
tiff touching  the  procedure,  proofs,     and     payments 
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prescribed  for  the  making  of  such  entries  and  pur- 
chases, and  immediately  upon  the  making  of  each  of 
said  entries  and  i)urchases  there  was  issued  to  the 
said  ])erson  S(^  making  the  same,  the  said  Receiver's 
final  receipt  evidencing  the  payment  of  the  purchase 
money  therefor,  and  the  said  Register's  final  certifi- 
cate evidencing  the  making  of  such  entry  and  pur- 
chase. 

ITI. 

On  or  about  the  3rd  day  of  August.  1904,  the  plain- 
tiff, by  its  five  several  patents  of  that  date,  issued  in 
pursuance  of  said  several  final  entries  and  purchases, 
conveyed  to  the  said  Edward  Jordan,  Stephen  A.  La 
Raut,  Alice  La  Raut,  Ethel  M.  La  Raut,  and  Lucy  La 
Raut,  respectively,  the  legal  title  to  said  respective 
()arccl  of  land  which  each  of  them  had  so  entered  and 
purchased,  as  aforesaid,  each  of  which  said  paten tF,. 
the  plaintiff  is  informed  and  believes,  and  so  alleges, 
is  now  in  the  possession  of  the  respective  defendants 
to  whom  they  were  so  issued. 

IV. 

^Vhc  i)laintiff  avers  that  each  and  every  one  of  the 
said  entries  was  made  wholly  at  the  solicitation  and 
by  the  ])rocurement  of  the  defendant,  Booth-Kelly 
Cnmi)any,  acting  by  and  through  certain  of  its  offi- 
cers, agents  and  hirelings,  thereunto  by  the  said  de- 
fendant corporation  authorized  and  directed;  who  in 
the  interest  of  and  l)y  authority  from  the  said  defend- 
ant corporation  prior  to  the  several  times  when  the 
said  Timber  and  Stone     Lands — Sworn     Statements 
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were  so  made  and  tiled,  and  for  tlie  inirpose  of  de- 
traudin^  the  plaintiff  of  the  title,  possession  and  use 
of  the  said  lands,  and  of  procuring  such  title  use  and 
possession  to  become  vested  in  the  said  defendant  cor- 
poration, and  therein  of  procuring  for  the  said  Booth- 
Kelly   Company,   indirectly  and  covertly,   the  lands 
herein  involved,  under  the  Acts  of  Congress  hereto- 
fore referred  to,  fraudulently  and  corruptly  conspired 
together  to  procure  and  hire  each  of  the  said  entrymen 
for  some  small  sum  of  the    defendant    corporation's 
money  to  be  paid  to  him  for  his  services  therein,  to 
make  his  said  entry,  as  aforesaid,  and  thereupon  con- 
vey the  land  so  entered  by  him  to  the  said  defendant 
corporation  ;  and  each  and  every  one  of  the  said  entry- 
men  was  in  fact  so  procured  and  hired  to  make  his 
said  entry  and  ])urchase  by  some  one  or  more  of  the 
said  conspirators  pursuant  to  the  said  conspiracy,  and 
in  making  the  same  acted  therein,  not  for  his  own  use 
and  benefit,  but  with  the  intent  and  pursuant  to  an 
understanding  then  existing  between  him  and  the  per- 
son or  persons  so  procuring  his  entry  that  the  land 
when  so  entered  and  purchased  should  be  conveyed 
by  him  to  the  defendant  Booth-Kelly  Company 

The  entire  expense  attending  the  making  of  s  iwl 
entries  and  purchases,  including  the  payment  of  the 
said  purchase  money  and  the  said  fees  of  the  Reg- 
ister and  Receiver  and  all  other  expenses  and  dis- 
bursements, was  paid  and  borne  by  the  said  defendant 
corporation,  and  none  of  the  said  entrymen  ever  had 
any  purpose  or  intention  of  entering  or  purchasing 
any  of  the  said  land  for  himself,  or  paid  any  money  of 
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his  own,  whether  borrowed  or  otherwise,  for  or  on  ac- 
count of  the  said  entry  and  purchase  of  the  said  land. 
But  the  plaintiff  alleges  that  in  and  by  his  afore- 
said Timber  and  Stone  Lands — Sworn  Statement 
and  the  other  affidavits,  proofs,  and  documents  filed 
with  and  sulimitted  to  the  said  Register  and  Receiver 
at  and  in  the  making  of  his  said  entry  and  i)urchase, 
each  of  said  entrymen  stated  and  represented  in  writ- 
ing and  under  oath  to  the  plaintiff,  and  the  said  Regis- 
ter and  Receiver  and  the  officials  in  the  plaintiff's 
General  Land  Office,  whose  duty  it  was  to  decide 
whether  the  said  patents,  or  any  thereof,  might  law- 
fully be  issued,  among  other  things,  that  he,  such  en- 
try man,  did  not  apply  to  purchase  the  said  land  on 
speculation,  but  in  good  faith  to  appropriate  it  to 
his  own  exclusive  use  and  benefit,  and  that  he  had  not, 
directly  or  indirectly,  made  any  agreement  or  con- 
tract, in  any  way  or  manner,  with  any  person  or  per- 
sons whomsoever,  by  which  the  title  he  might  acquire 
from  the  Government  of  the  United  States  might  i:.- 
urc  in  whole  or  in  part  to  the  benefit  of  any  person  ex- 
cept himself;  which  said  statements  and  representa- 
tions the  plaintiff  avers,  were  and  are,  one  and  all, 
wholly  false,  fraudulent  and  untrue,  and  were  made 
by  the  said  respective  entrymen,  by  procurement  as 
aforesaid,  for  the  purpose  of  deceiving  the  plaintiff 
and  its  officials,  and  without  any  belief  that  such 
statements  and  representations,  or  any  thereof,  were 
true.  The  moneys  paid,  as  aforesaid,  at  the  said  Land 
(Office,  by  way  of  fees  and  in  purchase  of  the  said 
lands,  were  paid  in  the  guise  of  monevs  of  the  said 
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respccn-vc  .„„•,„,>.„.  a.ul  ,hro.,«l,ou,  ,1,0  said   I.,,,,., 

■  PI'-T .,    ,1,..  rcspecv.  applications,  entries,  and  pur- 
chases of  ,l,e  said     e„,r,,„e„     i„     ,,,ose     rcsp  cHv^ 

"•""^^  "->•  ""••l-'U.I  , -.nade.  as  aforesaid 

V. 
The  plaintiffs  said  officials  believed  and  ,-clied  „p. 
.-.-  "K-  sa.  false  and  fraudulent  representations,  w  e 
deccved  ,l,ereby  and  I,,-  said  ,randulent  devices  and 
^'Ise  appearances,  and  were  a,  all  ,in,es  prior  to  the 
'ssuance  .„  sa,d  patents  in  ignorance  of  the  said  con- 

character  of  the  sa,d  entries  and  purchases,  and  he- 
cause  of  such  belief,  reliance,  deception  and  ignoranc 
■•'""  -  otherwise,  caused  the  said  entries  and  pur-' 
chases  to  he  allowed  and  the  said  Receiver's  reccLts 
Reg,sters  certificates,  and   patents   to   be   issued'  in 
"lanner  and  for,,,  as  hereinbefore  alleged. 

VI. 
So,ne  time  after  the  said  -,h  ,lay  of  May,  190^  the 
exact  date  be,ng  unknown  to  the  plaintiff,  the  'said 
t-<vva,-d  Jo,-dan.  by  his  certain  deed  conveyed  the  Ic- 
Ral  t.tle  to  the  land  so  ente,-ed  and  purcha.sed  bv  hi,,, 
as  afo,-esaid,  to  the  defendant  Booth-Kelly  Company' 
wh.ch  deed  was  thereafter  placed  of  record  in  the  of- 
f.ce  of  the  Recorder  of  Deeds  of  Lane  County.  Ore- 

On  or  ah,.m  ,he  7,1,  day  of  May,  1907,  the  said 
Stephen  A.  La  R,u,,  by  h,s  certain  deed  of  that  date" 
conveyed  the  le^al   ti.le  ,o  the  land  so  entered  and 
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purchased  by  him,  as  aforesaid,  to  the  defendant, 
Booth-Kelly  Company,  which  deed  was  afterwards 
placed  of  record  in  the  office  of  the  Recorder  of  Deeds 
of  Lane  County,  Oregon. 

On  or  about  the  7th  day  of  May,  1907,  the  said 
Alice  La  Raut,  by  her  certain  deed  of  that  date,  con- 
veyed the  legal  title  to  the  land  so  entered  and  pur- 
chased by  her,  as  aforesaid,  to  the  defendant,  Booth- 
Kelly  Company,  which  deed  was  afterwards  placed 
of  record  in  the  office  of  the  Recorder  of  Deeds  of 
Lane,  County,  Oregon. 

On  or  about  the  6th  day  of  September,  1907,  the 
said  Ethel  M.  La  Raut,  by  her  certain  deed  of  that 
date,  conveyed  the  legal  title  to  the  land  so  entered 
and  purchased  by  her,  as  aforesaid,  to  the  defendant, 
Booth-Kelly  Company,  which  deed  was  afterwards 
placed  of  record  in  the  office  of  the  Recorder  of  Deeds 
of  Lane  County,  Oregon. 

On  or  about  the  6th  day  of  September,  1907,  the 
said  Lucy  La  Raut,  by  her  certain  deed  of  that  date, 
conveyed  the  legal  title  to  the  land  so  entered  and 
jiurchased  by  her,  as  aforesaid,  to  the  defendant, 
I'ooih- Kelly  Company,  wliich  deed  was  afterwards 
placed  of  record  in  tlie  office  of  the  Recorder  of  Deeds 
of  Lane  County,  Oregon. 

And  the  said  defendant  Booth-Kelly  Company,  im- 
der  and  by  virtue  of  the  said  entries  and  purchases 
and  the  said  patents  subsecpiently  issued,  as  aforesaid, 
and  the  said  deeds,  now  falsly  and  fraudulently 
claims  to  be  vested  with  full  ownership  in  equity  as 
well  as  at  law  in  and  to  all  and  singular  the  said  lands, 
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so  entered,  purchased  and  patented,  and  has  entered 
into  possession  thereof,  and  now  threatens  and  in- 
tends to  cut  and  remove  and  convert  to  its  own  use 
the  timher  standing  and  growing  thereon. 

Tlie  plaintiff,  however,  avers  that  the  said  several 
conveyances  by  the  said  respective  entrymen  were 
made  wholly  in  pursuance  of  their  said  several  and 
unlawful  understandings  to  that  end  existing  at  and 
prior  to  the  several  times  when  their  respective  en- 
tries and  purchases  were  made,  as  aforesaid,  and  were 
solicited  and  directed  by  the  said  agents  of  the  de- 
fendant Booth-Kelly  Company  acting  in  pursuance 
of  the  said  conspiracy;  that  no  consideration  or  con- 
siderations were  paid  to  the  said  entrymen,  or  any  of 
them,  for  or  on  account  of  their  said  respective  con- 
veyances, or  any  of  them,  save  and  except  such  mon- 
eys of  the  defendant  corporation  as  were  indirectly 
and  secretly  paid  to  them  for  and  on  account  of  their 
respective  services  in  the  making  of  the  said  entries 
and  purchases,  as  aforesaid,  as  well  as  in  the  making 
of  the  said  conveyances;  and  that  the  said  defendant 
Booth-Kelly  Company  received  and  accepted  said 
conveyances  with  full  notice  and  knowledge  of  the 
aforesaid  purpose  and  fraudulent  character  of  the 
said  entries  and  purchases,  and  in  pursuance  of  the 
said  unlawful  and  corrupt  conspiracy. 

All  of  which  actions,  doings,  and  pretenses  of  the 
said  defendants  are  contrary  to  equity  and  good  con- 
science, and  tend  to  the  manifest  injury  of  the  plain- 
tiff in  the  premises. 

IN  CONSIDERATION  WHEREOF,  and  foras- 
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imich  as  the  plaintiff  is  without  full  and  adequate  rem- 
edy in  the  premises  save  in  a  court  of  equity,  and  to 
the  end  that  the  said  defendants,  Booth-Kelly  Com- 
l)an\-,  I'.dward  Jordan,  Stephen  A.  La  Raut,  Alice  La 
Raut,  Ethel  M.  La  Raut  and  Lucy  La  Raut,  may 
make  full,  true  and  direct  answer  to  all  and  singular 
the  matters  and  things  hereinbefore  set  out  as  fully 
as  if  they  had  been  particularly  interrogated  thereun- 
to, but  not  under  oath,  their  answers  under  oath  be- 
ing hereby  expressly  waived;  and  to  the  end  that  the 
said  patents  may  be  declared  null  and  void,  and  be 
set  aside,  revoked  and  held  for  naught,  and  be  deliver- 
ed up  and  surrendered  by  the  defendants,  under  the 
Court's  command,  for  cancellation;  and  that  the  said 
several  described  deeds  of  conveyance  may  be  de- 
clared fraudulent  and  void,  and  may  in  like  manner 
])e  delivered  up  and  surrendered  for  cancellation  ;  and 
that  all  and  singular  the  said  described  lands  may  be 
adjudged  and  decreed  to  be  the  perfect  property  of 
the  plainitff  free  and  clear  of  all  claims  of  the  defend- 
ants; and  that  the  defendant  Booth-Kelly  Company 
may  be  ordered,  adjudged  and  decreed  to  execute  and 
deliver  to  the  jilaintiff  a  good  and  sufficient  deed  or 
deeds  cr»nveying  the  said  lands,  free  and  clear  of  all 
liens,  encumbrances,  outstanding  claims  or  clouds 
whatsoever,  to  the  plaintiff  in  fee  simple  absolute;  and 
that  the  defendant  Booth-Kelly  Company,  during  the 
l)rogress  of  this  cause,  and  thereafter  finally  and  per- 
petually, may  be  enjoined  from  setting  up  any  claim 
to  the  said  lands,  or  any  part  thereof,  from  creating 
any  cloud  upon  the  plaintiff's  title  to  the  same,  or  anv 


Booth- Kelly  Lumber  Company,  et  al  IT 

part  thereof,  and  from  cuttinj^,  or  removing,  or  con- 
vertings to  its  own  use  any  of  the  timber  standing  or 
throwing  thereon,  or  otherwise  committing  waste  or 
(himage  thereto;  and  that  the  possession  thereof  may 
I)c  restored  to  the  phiintiff ;  and  that  the  plaintiff  may 
have  such  other  and  furllier  rehef  as  may  seem  just 
U)  this  Honorable  Court  and  agreeable  to  e(|uity  and 
good  conscience. 

May  it  please  your  Honors  to  grant  unto  the  i)lain- 
tiff  a  writ  of  subi)oena,  to  be  directed  to  the  said  de- 
fendants, Booth-Kelly  Company,  Edward  Jordan, 
Stephen  A.  La  Raut,  Alice  La  Raut,  Ethel  M.  Laraut 
and  Lucy  La  Raut,  thereby  commanding  them  and 
each  of  them  at  a  time  certain  and  under  a  certain 
l)enalty,  therein  to  be  limited,  to  appear  before  this 
Honorable  Court  and  then  and  there  full,  true  and 
direct  answer  make  to  all  and  singular  the  premises, 
and  to  stand  to,  perform  and  abide  by  such  orders, 
directions,  and  decrees  as  may  be  made  against  them 
and  each  of  them  in  the  premises,  as  shall  seem  meet 
and  agreeable  to  equity. 

GEO.  W.  WICKERSHAM, 
Attorney  General  of  the  United  States. 

JOHN  McCOURT, 

LInitcd  States  Attorney  for  the  District  of  Oregon. 

UNITE  DSTATES  OF  AMERICA, 
District  of  Oregon — ss. 

I,  John  McCourt,  United  States  Attorney  for  the 
District  of  Oregon,  being  first  duly  sworn  on  oath 
say:    That  the  facts  set  forth  in  the  foregoing  bill  of 
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comi)laiiU  arc  iruc  as  I  verily  believe;  that  this  affi- 
davit is  made  upon  reports  furnished  me  by  the  duly 
authorized  ai^ent  and  officers  of  the  General  Land  Of- 
fice of  the  United  States  and  upon  affidavits  made  and 
furnished  by  the  said  officers,  all  of  which  reports  and 
affidavits  are  in  my  possession. 

JOHN  McCOURT, 

Subscribed  and  sworn  to  before  mc  this  24th  day  of 
May,  1910. 
(Seal.)  VIVIAN  FLEXNER, 

Notary  Public  for  Oregon. 

[Endorsedl:     Bill  of  Complaint.     Filed   May  24, 
1010. 

G.  H.  MARSH, 

Clerk. 

And  afterwards,  to-wit,  on  the  21  day  of  September, 
1910,  there  was  duly  filed  in  said  Court,  an  An- 
swer in  words  and  figures  as  follows  to-wit : 

[Answer.] 

/;/  lJ\c  Circuit  Court  of  the  United  States,  for  the 
District  of  Oregon. 

'Ill  !•:  IX  ITED  STATES  of  AMERICA, 

Plaintiff, 
vs. 
THE  lU)OTIl-KELLY  LUMBER  COMPANY,  a 
corporation,  EDWARD  JORDAN,  STEPH- 
EN A.  LA  RAUT,  ALICE  LA  RAUT,  ETH- 
EL M.  LA  RAUT,  and  LUCY  LA  RAUT, 

Defendants. 
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AXSWF.R  OF  DEFEXDAXTS  TlIF  IJOOTH- 
KELLV  Ll'MI^ER  COMPAXY,  STEPHEN  A.  LA 
RAUT,  ALICE  LA  RAUT,  ETHEL  M.  LA  RAUT 
AXI)  \XC\  LA  RAL'T,  TO  THE  BILL  OF  COM- 
I'LAIXT. 

These  defendants  respectively  now  and  at  all  times 
hereafter  savinj^  to  themselves  all  and  all  manner  of 
benefit  of  exception  or  otherwise,  that  can  or  might 
he  had  or  taken  to  the  many  errors,  uncertainties  and 
imperfections  in  the  said  hill  contained,  for  answer 
thereto,  or  to  so  much  thereof  as  these  defendants 
are  advised  it  is  material  or  necessary  for  them  to 
make  answer  to,  severally  answering  say: 

I. 
These  defendants  admit  that  the  Booth-Kelly  Lum- 
ber Company,  sued  herein  as  the  "Booth-Kelly  Com- 
pany," was  on  and  prior  to  the  14th  day  of  February, 
1902,  and  ever  since  has  been  and  still  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Oregon,  with  its  principal  of- 
fices and  place  of  business  at  Eugene,  in  the  State 
of  Oregon. 

n. 

These  defendants  admit  all  the  allegations  contain- 
ed in  the  second  paragraph  of  said  bill  of  complaint  to 
be  true  as  therein  alleged. 

HL 
These  defendants  admit  all  of  the  allegations  con- 
tained in  the  third  paragraph  of  the  bill  of  complaint 
to  be  true  as  therein  alleged. 
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IV. 
Tliese  defendanls  deny  thai  each  or  any  one  of  said 
entries  was  made  wholly  or  at  all  at  the  solicitation, 
or  l)y  the  i)rocurement  of  defendant  Booth-Kelly 
Lumber  Company,  acting  by  or  through  certain  or 
any  of  its  officers,  agents  or  hirelings  thereto,  by  the 
said  defendant  corporation  authorized  or  directed,  or 
otherwise  or  at  all,  or  that  they,  or  any  of  them,  in  the 
interest  of  or  by  authority  from  the  said  defendant 
corporation,  prior  to  the  several  times  when  the  said 
Timber  and  Stone  Lands  Sworn  Statements  were 
taken,  made  or  filed,  or  at  any  other  time  or  at  all,  or 
for  the  purpose  of  defrauding  the  plaintiff  of  the  title, 
possession  or  use  of  said  lands,  or  of  procuring  such 
title,  use  or  possession  to  become  vested  in  the  said 
defendant  corporation,  or  of  procuring  for  the  said 
Booth-Kelly  Lumber  Company,  indirectly  or  covert- 
ly, or  otherwise  or  at  all,  the  lands  involved  in  this 
suit,  under  the  said  Acts  of  Congress  referred  to  in 
said  bill  of  complaint,  or  otherwise  or  at  all,  or  that 
these  defendants  or  any  of  them  fraudulently  or  cor- 
rui)tly,  or  otherwise  or  at  all,  conspired  together  to 
l)rocure  or  hire  each  of  said  entrymen  for  some  small 
sum,  or  an\-  sum,  of  defendant  corporation's  money 
to  be  paid  to  him  for  his  services  therein,  or  other- 
wise or  at  all.  to  make  the  said  entry  as  aforesaid,  or 
otherwise  or  at  all,  or  thereupon  convey  the  land  so 
entered  by  him  to  the  said  defendant  corporation,  or 
that  each  or  every  one  of  said  entrymen,  or  any  of 
said  entrymen.  were  in  fact  so  jirocured  or  hired  to 
make  said  entry  or  jnirchase  by  some  one  or  more  of 
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said  or  any  conspirators,  pnrsuant  to  tlic  said  or  any 
conspiracy,  or  in  makine:  the  same,  or  otherwise  or 
at  all.  acted  therein,  not  for  his  own  use  or  henefit,  or 
witli  the  intent,  or  j)ursuant  to  an  understancHnjL^-  or 
any  understanding  then  or  at  all.  or  at  any  time  exist- 
ing between  him  or  the  person  or  persons  so  procur- 
ing: li's  entry,  that  the  land,  when  so  entered  and  pur- 
chased should  he  conveyed  1)\-  him  to  the  defendant, 
P>ooth-Kelly  Lumber  Company,  or  otherwise  or  at  all. 
These  defendants  deny  that  the  entire  or  any  ex- 
pense attendino^  the  making  of  said  entries  or  pur- 
chase, including  the  payment  of  said  purchase  money, 
or  the  said  fees  of  register  or  receiver,  or  all  other  ex- 
penses or  disbursements,  or  any  expenses  or  disburse- 
ments, were  paid  or  borne  by  the  said  defendant  cor- 
l>oration,  or  that  none  of  said  entrymen  ever  had  an}- 
intention  of  entering  or  purchasing  any  of  said  land 
for  himself,  or  paid  any  money  of  his  own,  whether 
borrowed  or  otherwise,  for  or  on  account  of  said  en- 
try, or  the  purchase  of  said  land. 

V. 

These  defendants  admit  that  in  and  by  the  afore- 
said Timber  and  Stone  Lands  Sworn  Statement,  and 
the  other  affidavits,  proofs  and  documents  filed  with 
and  submitted  to  the  said  Register  and  Receiver,  at 
and  in  the  making  of  said  entry  and  purchase,  each  of 
said  entrymen  stated  and  represented  in  writing  and 
under  oath  to  the  plaintiff  and  the  said  Register  and 
Receiver,  and  the  officials  in  the  plaintiff's  General 
Land  Office,  whose  duty  it  was  to  decide  whether  the 
said  patents  or  any  of  them  might  lawfully  be  issued, 
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amonj2^  other  things,  that  he,  such  cntryman,  did  not 
apply  to  purchase  the  said  land  on  speculation,  but 
in  good  faith,  to  appropriate  it  to  his  own  exclusive 
use  and  benefit,  and  that  he  had  not,  directly  or  indi- 
rectly, made  any  agreement  or  contract,  in  any  way 
or  manner,  with  any  person  or  persons  whomsoever, 
by  which  the  title  he  might  acquire  from  the  Govern- 
ment of  the  United  States  might  inure,  in  whole  or 
in  part,  to  the  benefit  of  any  person  except  himself. 
But  these  defendants  and  each  of  them  do  deny  that 
the  said  statements  or  representations  or  any  of  them, 
were  or  are  wholly  or  at  all  false,  fraudulent  or  untrue, 
or  were  made  by  the  said  respective  entrymen  or  any 
of  them  by  procurement  as  aforesaid  or  otherwise,  for 
the  i)urpose  of  deceiving  the  plaintiff  or  its  officials, 
or  without  belief  that  such  statements  or  representa- 
tions, or  any  of  them,  were  true ;  and  they  deny  that 
the  moneys  paid  at  the  said  Land  Office  by  way  of 
fees,  or  for  the  purchase  of  said  lands,  or  any  part 
thereof,  were  paid  in  the  guise  of  moneys  of  the  re- 
spective entrymen,  or  that  throughout  the  said  Land 
Office  proceedings,  the  said  applications,  entries  or 
purchases  were  represented  or  in  all  things  made  to 
appear  as  respective  application,  entries  or  purchases 
of  said  entrymen,  in  whose  respective  names  they 
purported  to  be  made,  as  aforesaid,  or  otherwise  or  at 
all,  except  as  the  bona  fide  applications,  entries  and 
purchases  of  the  said  several  entrymen. 

These  defendants  deny  that  the  plaintiff's  said  offi- 
cials, or  any  of  them,  believed  or  relied  upon  the  said 
or  any  false  or   frauduK-iU  representritions,  or  were 
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deceived  thereby,  or  by  said  or  any  fraiululeiU  device 
or  false  appearances,  or  otherwise  or  at  all,  or  were  at 
any  lime  prior  to  the  issuance  of  said  patents  in  ignor- 
ance of  said  conspiracy,  or  of  the  aforesaid  purpose  or 
fraudulent  character  of  said  entries  and  purchases,  or 
because  of  such  belief,  reliance,  deception  or  ignor- 
ance, and  not  otherwise,  caused  the  said  entries  and 
purchases  to  be  allowed,  and  the  said  Receiver's  re- 
ceipt. Register's  certificates  and  patents  to  be  issued, 
in  manner  and  form  as  in  said  bill  alleged,  or  other- 
wise or  at  all. 

VI. 
These  defendants  admit  that  on  the  22nd  day  of 
July.  1002,  the  said  Edward  Jordan,  by  his  deed  duly 
conveyed  the  legal  title  to  the  land  so  entered  and  pur- 
chased by  him  to  the  defendant,     the     Booth-Kelly 
Lumber  Company,  which  deed  was  thereafter  placed 
of  record  in  the  office  of  the  Recorder  of  Deeds  of 
Lane  County,  Oregon,  and  they  admit  that  on  or 
about  the  7th  day  of  May,   1907,  the  others  of  the 
said  entrymen,  to-wit,  Stephen  A.  La  Raut,  Alice  La 
Raut,  Ethel  M.  La  Raut  and  Lucy  La  Raut,  by  their 
deeds  of  that  date  conveyed  the  legal  title  to  the  land 
so  entered  and  purchased  by  them  as  aforesaid,  to  the 
defendant  Booth-Kelly     Lumber     Company,     which 
deeds  were  afterwards  placed  of  record  in  the  office 
of  the  Recorder  of  Deeds  of  Lane  County,  Oregon,  as 
alleged  in  the  said  bill  of  complaint,  and  that  all'  of 
the  said  deeds  except  the  one  from  Edward   [ordan 
were  made  to  the  said  defendant,  Booth-Kelly  Lum- 
ber Company,  after  the  patents  had  issued  to  said  en- 
trymen for  said  land. 
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These  defendants  admit  that  the  said  defendant 
Booth-Kelly  Lumber  Company,  under  and  by  virtue 
of  said  entries  and  purchases,  and  the  patents  issued 
for  said  land  as  aforesaid,  and  the  said  deeds,  now 
claims  to  be  and  is  vested  with  the  full  ownership  in 
equity  as  well  as  at  law,  in  and  to  all  and  singular  the 
said  lands  so  entered,  purchased  and  patented,  and 
has  entered  into  the  possession  thereof  as  such  owner, 
but  these  defendants  deny  that  said  claim  of  owner- 
ship was  or  is  falsly  or  fraudulently  made,  or  other- 
wise than  in  good  faith,  and  in  pursuance  of  the  bona 
fide  purchase  of  said  land  from  said  entrymen,  as 
hereinafter  alleged;  and  they  deny  that  the  said  de- 
fendant, Booth-Kelly  Lumber  Company,  now  threat- 
ens to  cut  or  remove  or  convert  to  its  own  use  the 
timber  growing  or  standing  upon  sale  land,  or  any 
part  thereof. 

These  defendants  deny   that  the   several  convey- 
ances by  the  said  respective  entrymen,  or  any  one  of 
them,  were  made  wholly  or  at  all  in   pursuance  of 
their  said  several  or  unlawful  understandings  or  any 
understanding  to  the  end,  existing  at  or  prior  to  the 
several  times  when   llicir  respective  entries  or  pur- 
chases were  made  as  aforesaid,  or  otherwise  or  at  all, 
or  were  solicited  or  directed  by  the  said  agents,  or 
any  agents,  of  defendant   Boot-Kelly  Lumber  Com- 
pany, acting  in  jjursuance  of  said  or  any  conspiracy, 
and  they  deny  that  no  consideration  or  considerations 
were  paid  to  the  said  entrymen  or  any  of  them,  for  or 
on  account  of  said  respective  conveyances  or  any  of 
them  save  or  except  such  moneys  of  defendant  corpo- 
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ration  as  wtrc  indirectly  or  secretly  or  otherwise  paid 
to  them  for  or  on  account  of  their  respective 
or  any  services,  in  the  making  of  an  entry  or  purchase, 
as  aforesaid,  as  well  as  in  the  making  of  said  convey- 
ances, or  otherwise  or  at  all,  or  that  the  said  defend- 
ant, Booth-Kelly  Lumber  Company,  received  or  ac- 
cepted said  conveyances  or  any  of  them  with  full  or 
any  knowledge  of  the  aforesaid  purpose  or  fraudu- 
lent character  of  said  entries  or  purchases,  or  in  j)ur- 
suance  of  said  unlawful  or  corrupt  cons])iracy,  or  any 
conspiracy  whatsoever. 

And  the  Defendant,  the  Booth-Kelly  Lumber  Com- 
pany, further  answering  the  said  Bill  of  Complaint, 
alleges: 

L 

That  this  defendant  is  informed  and  believes,  and 
therefore  alleges  that  after  the  said  several  entries 
mentioned  in  said  bill  were  made  by  said  several  en- 
trymen,  charges  were  made  and  filed  with  the  com- 
plainant's officials  in  the  Interior  Department  whose 
duty  it  was  to  investigate  and  determine  the  same, 
that  said  entries  were  fraudulent  in  character,  and 
were  made  for  the  benefit  of  this  defendant,  and  that 
said  charges  were  fully  investigated  by  the  Interior 
Department  for  the  purpose  of  ascertaining  the  truth 
or  falsity  of  said  charges,  and  to  determine  whether 
patents  should  be  issued  upon  said  entries,  or  whether 
the  same  should  be  cancelled  and  that  such  proceed- 
ings were  had  in  said  matters  that  said  several  entries 
were  fully  investigated,  by  complainant's  officials 
charged  with  that  dutv.  and  testimony  and  affidavits 
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were  taken  upon  said  investigation,  and  the  complain- 
ant and  said  entrymen  were  duly  represented  at  said 
hearing  and  investigation,  and  that  upon  a  full  inves- 
tigation and  hearing  upon  said  charges,  and  with  full 
knowledge  of  all  the  facts,  it  was  found  and  deter- 
mined by  the  said  officials  that  said  entries  were  not 
fraudulent,  and  that  the  irregularities  in  said  entries, 
if  any,  were  not  of  sufficient  gravity  to  require  or 
r.siifv  the  cancellation  of  said  entries,  and  orderrc 
that  patents  issue  upon  said  entries  for  said  land,  and 
that  patents  were  thereupon  issued  therefor,  as  al- 
leged in  said  bill  of  complaint. 

That  said  officials  were  given  by  law  and  had  full 
jurisdiction  to  hear  and  determine  all  of  the  said 
charges  and  matters  mentioned  in  the  said  bill  of 
complaint,  and  in  this  answer,  and  that  their  decision 
and  determination  thereof,  as  hereinbefore  alleged, 
was  and  is  final  and  conclusive,  and  this  defendant 
pleads  the  same  in  bar  of  this  suit. 

And  for  further  answer  to  said  bill  of  complaint, 
the  defendant  the  Booth-Kelly  Lumber  Company,  al- 
leges that  on  the  22nd  day  of  July,  1902,  the  said 
Edward  Jordan  had  become  and  was  the  equitable 
owner  of  ijic  said  land  entered  and  purchased  by  him, 
by  virtue  of  his  ])urch:ise  thereof,  and  the  Receiver's 
Final  Receipt  issued  to  him  therefor,  and  that  all  of 
the  proceedings  set  forth  in  the  said  bill  of  complaint 
as  having  been  done  and  taken  in  ])rncuring  the  issu- 
ance of  said  Final  Receipt  for  said  land,  and  as  de- 
scribed therein,  were  regular,  legal  and  valid  upon 
their  face,  and  ai)peared  upon  their  face  to  have  been 
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duly  and  regularly  done  and  taken,  in  conformity 
vviih  llie  laws  of  the  United  States,  and  rules  and 
regulations  of  the  Interior  Department  relating  there- 
to, and  in  compliance  therewith. 

That  on  or  ahout  the  said  22nd  day  of  July,  1902, 
this  defendant  purchased  the  said  land  so  entered  by 
the  said  Edward  Jordan  from  the  said  Edward  Jor- 
dan for  the  sum  of  about  $550.00,  which  was  actually 
advanced  and  paid  to  and  for  his  use  and  benefit,  and 
received  a  warranty  deed  from  him  therefor,  relying 
upon  the  said  Einal  Receipt  for  said  land,  and  believ- 
ing that  all  the  proceedings  anterior  thereto  were 
bonafide,  true  and  genuine  in  all  respects,  and  rely- 
ing upon  the  determination  made  by  the  land  officers 
of  the  complainant,  in  issuing  the  said  Final  Receipt, 
and  that  on  the  3rd  day  of  August,  1904,  a  patent  was 
duly  issued  to  said  Edw^ard  Jordan  for  said  land,  in 
pursuance  of  said  entry,  final  receipt  and  purchase, 
as  alleged  in  the  said  bill  of  complaint. 

That  on  the  7th  day  of  May,  1907,  the  said  de- 
fendants, Stephen  A.  La  Raut,  Alice  La  Raut,  Ethel 
M.  La  Raut  and  Lucy  La  Raut,  by  virtue  of  the  sever- 
nl  patents  issued  to  them  as  set  forth  in  the  said  bill 
of  complaint,  had  become  and  were  seized  and  pos- 
sessed of  the  full  legal  and  equitable  ownership  of 
said  land  granted  by  said  patents,  and  that  all  the 
proceedings  set  forth  in  said  bill  of  complaint  as  hav- 
ing been  done  and  taken  in  procuring  the  issuance  of 
said  patents  for  said  land  described  in  the  said  bill  of 
complaint,  and  as  set  forth  therein,  were  regular,  le- 
gal and  valid  upon  their  face,  and  appeared  upon  their 
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face  to  have  been  duly  and  regularly  done  and  taken 
in  conformity  with  law  and  the  rules  and  regulations 
of  the  Interior  Department,  of  the  complainant,  relat- 
ing tliereto,  and  in  compliance  therewith. 

That  on  the  said  7th  day  of  May,  1907,  this  defend- 
ant i)urchased  the  said  land  described  in  said  bill  of 
complaint,  as  having  been  patented  to  said  Stephen 
A.  La  Raut,  Alice  La  Raut,  Ethel  M.  La  Raut  and 
Lucy  La  Raut,  from  them  for  the  sum  of  about 
$600.00,  advanced  and  paid  to  and  for  their  use  and 
benefit  for  each  of  said  claims,  respectively,  which 
said  sum  was  actually  advanced  and  paid  to  and  for 
each  of  them  by  this  defendant  therefor,  relying  upon 
the  patents  of  the  United  States,  complainant  herein, 
for  said  land,  and  believing  that  all  the  proceedings 
anterior  thereto  were  bona  fide,  true  and  genuine  in 
all  respects,  and  relying  upon  the  determination  made 
by  the  land  officers  of  the  complainant  in  issuing  the 
patents  for  said  land  and  on  the  said  7th  day  of  May, 
1907,  the  said  Stephen  A.  La  Raut,  Alice  La  Raut, 
Ethel  M.  La  Raut  and  Lucy  La  Raut,  executed  and 
delivered  to  this  defendant  for  the  consideration 
aforesaid,  good  and  sufficient  warranty  deeds  for  said 
land,  duly  and  legally  conveying  the  same  to  this  de- 
fendant. 

And  this  defendant  alleges  that  the  said  several 
sums  of  money  so  paid  and  advanced  to  and  for  rlie 
said  several  entrymen  mentioned  in  said  l)ill  of  com 
pbiinl.  by  this  defendant,  as  hereinbefore  alleged, 
were  j)aid  by  this  defendant  truly  and  bona  fide,  md 
witliout  :my  notice  jirior  thereto  or  prior  to  tlu  issu- 
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ancc  of  said  patents  or  the  delivery  of  said  deeds  there- 
for to  this  defendant,  of  any  of  the  pretended  fraudu- 
lent acts,  representations  or  statements  or  thini^s  in 
the  said  hill  of  comi)laint  set  forth,  and  without  any 
reason  to  helieve  or  suspect  that  here  had  heen  any 
fraud  or  misrepresentations  of  any  kind  whatever,  in 
any  of  the  matters,  proceedings  or  doings  of  any  one 
leading  up  to  and  including  the  issuance  of  said  pat- 
ents for  said  land,  or  that  all  or  any  of  said  matters, 
proceedings  and  doings  had  not  been  wholly,  reason- 
ably, properly  and  truthfully  done  and  completed,  in 
accordance  with  the  laws  of  the  United  States,  and 
rules  and  regulations  of  the  Interior  Department  of 
the  complainant,  relating  thereto,  and  therefore  this 
defendant  alleges  that  it  was  and  is  a  bona  fide  pur- 
chaser of  the  said  land  for  the  full  value  thereof,  and 
without  any  notice  of  any  of  the  misrepresentations, 
frauds  or  statements  set  forth  in  the  said  bill  of  com- 
plaint. 

And  these  defendants  deny  all  and  all  manner  of 
unlawful  combination  and  confederacy  wherewith 
they  are  charged  by  the  said  bill  of  complaint,  with- 
out this,  that  there  is  any  other  matter,  cause  or 
thing  in  the  said  complainant's  said  bill  of  complaint 
contained,  material  or  necessary  for  these  defendants 
to  answer  unto,  and  not  herein  and  hereby  well  and 
sufficiently  answered,  confessed,  traversed  and  avoid- 
ed or  denied,  is  true  to  the  knowledge  or  belief  of 
these  defendants;  all  of  which  matters  and  things 
these  defendants  are  ready  and  willing  to  aver,  main- 
tain and  prove,  as  this  Honorable  Court  shall  direct; 
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and  humbly  pray  to  be  hence  dismissed  with  the  rea- 
sonable costs  and  charges  in  this  behalf  most  ur-^ni;- 
fnlly  sustained. 

WOODCOCK  &  SMITH  and 
ALBERT  H.  TANNER, 
Solicitors  for     Defendants     Booth-Kelly     Lumber 
Company,  Stephen  A.  La  Raut,  Alice  La  Raut. 
Ethel  M.  La  Raut  and  Lucy  La  Raut. 

UNITE  DSTATES  OF  AMERICA, 
State  of  Oregon, 

County  of  Multnomah. 

I,  A.  C.  Dixon,  being  first  duly  sworn  say:  that  I 
am  the  manager  of  the  Booth-Kelly  Lumber  Com- 
pany, one  of  the  defendants  above  named,  and  have 
heard  the  foregoing  answer  read,  and  know  the  con- 
tents thereof,  and  that  the  same  is  true  as  I  verily 
believe. 

A.  C.  DIXON. 

Subscribed  and  sworn  to  before  me  this  17  day  ol 
September,  1910. 

(Seal.)  MALID  H.  HENRY, 

Notary  Public  for  Oregon. 

[Endorsed]:  Answer.    Filed  September  21,  1910. 

G.  H.  MARSH, 

Clerk. 

And  afterwards,  to  wit,  on  the  11  day  of  Noveuibcr, 
1910.  there  was  duly  filed  in  said  Court,  a  a  repli- 
cation in  words  and  figures  as  follows  to  wU . 
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[Reply.] 

In  the  Circuit  Court  of  the  United  States,  for  the 
District  of  Oregon. 

THE  I'XITKI)  STATES  of  AMERICA, 

Plaintiff, 
vs. 
Tin-    r.OOTH-KELLY  LUMBER  COMPANY,  a 
corporation,    EDWARD    JORDAN,    STEPH- 
EN A.  LA  RAUT.  ALICE  LA  RAUT,  ETH- 
EL M.  LA  RAUT,  and  LUCY  LA  RAUT. 

Defendants. 

THE  REPLICATION  OF  THE  PLAINTIFF 
IN  THE  ABOVE  ENTITLED  CAUSE  TO  THE 
ANSWER  OF  DEFENDANTS  THE  BOOTH- 
KELLY  LUMBER  COMPANY,  STEPHEN  A.  LA 
RAUT,  ALICE  LA  RAUT,  ETHEL  M.  LA  RAUT 
AND  LUCY  LA  RAUT,  TO  THE  BILL  OF  COM- 
PLAINT. 

This  repliant,  by  John  IMcCourt,  United  States  At- 
torney in  and  for  the  District  of  Oregon,  savin.s:  and 
reserving;"  all  advantag^e  of  exception  to  the  manifold 
insufficiencies  of  said  answer,  for  replication  therdo, 
saith: 

That  it  will  aver  and  i)rove  its  said  bill  to  be  trnc 
;ind  sufficient  and  that  the  said  answer  is  nnirut  and 
insufficient, 

WHEREFORE,  Repliant  prays  relief  as  in  said  bill 

it  hath  already  prayed. 

JOHN  McCOURT, 
United  States  Attorney. 
[Endorsed]  :     Replication.     Filed  Nov.  11,  1^10. 

G.   H.   MAR5:.H, 
Clerk,  District  of  Oregon. 
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And  afterwards,  to  wit,  on  Thursday,  the  17  rlay  of 
November,  1910,  the  same  being  the  40  Judicial 
day  of  the  Regular  October  Term  of  said  Court ; 
Present:  the  Honorable  CHAS.  E.  WOI.^/ER- 
TON  United  States  District  Judge  presiding,  the  fol- 
lowing proceedings  were  had  in  said  cause,  to-\vit: 

[Order  Referring  Cause  to  Examiner.] 

In  the  Circuit  Court  of  the  United  States,  for  tJie 
District  of  Oregon. 

THE  UNITED  STATES  of  AMERICA, 

vs. 
BOOTH-KELLY  LUMBER  COMPANY. 

No.  3633. 

November  17,  1910. 

Now,  at  this  day,  comes  the  plaintiff  by  Mr.  John 
McCourt,  United  States  Attorney,  and  states  to  the 
Court  that  the  plainiff  above  named  desires  the  testi- 
mony to  be  adduced  in  this  cause  be  taken  orally,  and 
move  the  Court  for  an  order  referring  this  cause  to 
George  A.  Brodie,  the  Standing  Examiner  of  this 
Court;  IT  IS,  THEREFORE,  ORDERED  that  this 
cause  be,  and  the  same  is  hereby,  referred  to  George 
A.  Brodie,  the  Standing  Examiner  of  this  Court,  to 
take  and  report  to  the  Court  the  testimony  to  be  of- 
fered in  this  cause  by  either  of  the  parties  hereto. 

And  afterwards,  to  wit,  on  the  19  day  of  September, 
1910,  there  was  duly  filed  in  said  Court,  a  Stipu- 
lation in  words  and  figures  as  follows  to-wit: 
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[Stipulation  in  Amendment  of  Answer.] 

in  the  dranf  Court  of  the  United  States,  for  the 
District  of  Oregon. 
THE  UNITED  STATES  of  AMERICA, 

Plaintiff, 
vs. 

THE  BOOTH-KELLY  LUMBER  COMPANY    n 
corporation,  EDWARD  JORDAN    STEPH 
EN  A.  LA  RAUT,  ALICE  LA  RAUT  ETH 
EL  IL  LA  RAUT  and  LUCY  LA  RAUT, 

Defendants. 
It  is  hereby  stipulated  and  agreed  between  the 
Pla.nt.ff  and  the  defendants,  the  Booth-Kelly  Lum- 
ber Company  and  Ethel  M.  La  Raut  and  Lucy  I  -, 
Raut,  by  their  respective  attorneys,  that  the  answer 
heretofore  fded  by  them  in  the  above  entitled  cause 
may  be  considered  and  treated  as  amended  in  the  fol- 
lowmg  particulars,  to-wit: 

_  1.     So  as  to  admit  that  the  defendant  the  Booth- 
Kelly  Lumber  Co.  is  the  holder  of  the  legal  title  to 
rte  lands  entered  by  and  patented  to  Ethel  M    La 
Rr.ut  and  Lucy  La  Raut,  but  denying  that  it  is  the 
equitable  owner  of  said  land,  and  alleging  affirma- 
tively that  sa.d  Ethel  M.  La  Raut,  now  Ethel  M.  Lew- 
's, and  Lucy  La  Raut  ever  since  said  patents  were  is- 
sued to  them  have  been  and  now  are  the  equitable 
owners  of  said  land,  and  that  the  deeds  made  by  them 
o    he  Booth-Kelly  Lumber  Company  were  intended 
to  be  and  were  in  fact  mortgages,  to  secure  the  pay- 
ment of  certant  advances  made  and  to  be  made  to 
then,  by  sa,d  company,  to  enable  them  to  enter  and 
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pay  for  said  land,  and  for  other  purposes. 

2.  Omitting  and  striking  out  from  said  answer 
the  further  and  separate  defense  set  up  in  the  plea  of 
bona  fide  i)urchase  on  the  part  of  the  defendant, 
Booth-Kelly  Lumber  Company,  as  to  the  said  lands 
entered  and  patented  to  Ethel  M.  La  Raut  and  Lucy 
La  Raut. 

And  that  as  so  amended,  said  answer  shall  stand  as 
the  answer  of  said  defendants,  without  the  filing  of  a 
formal  amended  answer  to  that  effect,  unless  the 
Court  shall  order  such  amended  answer  to  be  filed. 

JOHN  McCOURT, 
Attorney  for  Plaintiff. 
WOODCOCK  &  SMITH  and  A.  H.  TANNER. 

Attorneys  for  Defendant. 
[Endorsed] :    Filed  December  19,  1910. 

G.  H.  MARSH, 

Clerk. 

And  afterwards,  to  wit,  on  Wednesday,  the  19  day  of 
July,  1911,  the  same  being  the  85  Judicial  day  of 
the  Regular  April  Term  of  said  Court;  Present: 
the  Honorable  R.  S.  BEAN,  United  States  Dis- 
trict Judge  presiding,  the  following  proceedings 
were  had  in  said  cause,  to-wit: 

[Record  of  Trial — Final  Hearing.] 

/;/  the  Circuit  Court  of  the  United  States,  for  the 

District  of  Oregon. 

THE  UNITED  STATES  of  AMERICA, 

No.  3633 
vs. 
BOOTH  KELLN'  Ll'MBKR  COMPANY,  et  al.    . 
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July  19,  1911. 

Now.  at  tins  day,  come  tlic  plaintiff  by  Mr.  John 

McCourt,  United  States  Attorney,  and  the  defendants 

by  Mr.  A.  C.  Woodcock  and  Mr.  A.  H.  Tanner    of 

counsel;  Whereupon,  this  cause  comes  on  for  final 

lieannc.  upon  the  pleadings  and  the  proofs  herein.  And 

tlie  Court  having  heard  the  arguments  of  counsel, 

will  advise  thereof. 

And  afterwards,  to  wit,  on  the  9th  day  of  October 
1911.  there  was  duly  filed  in  said  Court,  an  Opin- 
ion in  w<.r(ls  and  figures  as  follows  to-wit: 
[Opinion  of  the  Court.] 
hi  the  Circuif  Court  of  the  Umited  States,  for  the 
District  of  Oregon. 
No.  3633. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 

BOOTH-KELLY  COMPANY,  a  corporation,  ED- 
WARD JORDAN,  STEPHEN  A.  LA  RAUT, 
ALICE  LA  RAUT,  ETHEL  M.  LA  RAUT 
and  LUCY  LA  RAUT. 

Defendants. 

John  McCourt,  U.  S.  Attorney,  for  government. 

Albert  H.  Tanner,  Attorney  for  Defendants. 

Bean,  District  Judge: 

This  suit  is  brought  by  the  government  to  cancel 
five  patents  for  public  lands  issued  to  as  many  patent- 
ees under  the  Timber  &  Stone  Act  on  the  ground  that 
the  initial  applications  were  made  by  the  applicants 
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for  the  use  and  benefit  of  the  defendant  and  under 
an  agreement  that  they  should  convey  the  land  to  it. 
The  defendant  company  denies  the  fraud  charged  and 
affirmatively  pleads  that  it  is  the  owner  by  purchase 
in  good  faith  of  three  of  the  claims  in  controversy  and 
that  it  holds  the  legal  title  to  the  other  two  as  security 
for  moneys  advanced. 

Whatever  may  have  been  the  purpose  of  Congress 
in  passing  the  Timber  &  Stone  Act,  or  whatever  un- 
certainty there  may  have  been  originally  in  its  con- 
struction or  its  scope  and  effect  as  regards  an  entry - 
man  and  his  right  to  sell  and  transfer  the  land  en- 
tered or  about  to  be  entered  by  him,  it  is  now  settled 
that  all  the  statute  denounces  is  a  previous  arrange- 
ment or  agreement  by  which  the  land  entered  shall 
inure  to  the  benefit  of  another,  or  in  other  words,  the 
acting  for  another  in  the  application.  It  therefore 
prohibits  the  making  of  contracts,  express  or  implied, 
before  or  at  the  time  of  application  to  purchase  where- 
by the  entryman  is  to  convey  the  title  which  he  shall 
acquire  from  the  government  to  some  other  person 
or,  in  short,  from  entering  land  ostensibly  for  himself 
but  in  reality  for  another,  ])ut  it  does  not  prohibit  one 
who  has  applied  for  the  purchase  of  land  in  good  faith 
from  selling  or  agreeing  to  sell  the  same  to  another 
after  the  application  and  before  final  proof,  or  from 
borrowing  money  from  another  with  which  to  pay  the 
purchase  i)rice.  U.  S.  v.  Budd,  144  U.  S.  154;  U.  S.  vs. 
Williamson,  207  U.  S.  405;  U.  S.  vs.  Biggs,  211  U.  S. 
507.  And  under  the  rule  in  these  cases,  there  is  no  in- 
hibition against  one  intending  in  good  faith  to  enter 
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land  for  liiniself  from  making;  arrangements  in  ad- 
vance of  his  application  to  borrow  the  money  with 
which  to  pa\-  the  expenses  and  purchase  i)ricc.  The  in- 
(piiry  at  hand  is  tlierefore  directed  to  the  sole  question 
whether  there  was  an  agreement  between  the  entry- 
men  and  the  defendant  company  prior  to  the  entry, 
by  which  the  land  should  inure  to  the  benefit  of  the 
latter.  Patent  has  been  issued,  and  it  must  be  pre- 
sumed that  the  intent  of  the  entrymen  was  innocent 
and  that  the  entries  were  made  in  good  faith  for  their 
own  use  and  benefit  as  stated  in  their  applications. 
The  burden  is  on  the  government  to  overcome  this 
presumption  by  clear  and  convincing  proof.  Mere 
inference  or  conjecture  or  suspicion  is  not  enough 
and  especially  in  a  case  like  the  one  at  bar  where,  if 
the  particular  wrong  charged  be  established,  the 
money  paid  for  the  land  will  be  forfeited  to  the  gov- 
ernment, for  in  such  case, as  said  by  Mr,  Justice  Brew- 
er in  U.  S.  vs.  Budd,  supra,  it  is  "imperative  that  no 
decree  should  be  passed  against  the  defendants  unless 
the  wrong  be  clearly  and  fully  established." 

Now,  so  far  as  the  four  La  Raut  claims  are  con- 
cerned, there  is  no  direct  testimony  to  support  the 
averments  of  the  bill.  Indeed  it  is  all  to  the  contrary, 
and  to  the  effect  that  the  entries  were  made  for  the  ex- 
clusive use  and  benefit  of  the  entrymen  and  that  there 
was  no  agrement,  express  or  implied,  that  the  land 
should  be  conveyed  to  the  defendant  company,  or  that 
the  entrymen  made  the  entries  in  reality  for  such 
company,  or  any  other  person.  The  circumstances 
relied  upon  by  the  government  to  overcome  this  testi- 
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mony  are  the  facts  that  the  land  had  been  cruised  by 
the  company  prior  to  the  entry,  and  was  shown  the 
entrymen  by  an  employe  of  the  defendant.  The  money 
with  which  to  pay  the  expenses  attending  the  entry 
and  the  purchase  price  was  furnished  by  the  company, 
and  it  paid  each  entryman  an  additional  $100.00  a 
short  time  thereafter.  All  the  moneys  paid  out  in  the 
matter  were  charged  by  the  bookkeeper  to  its  Stump- 
age  Account.  Deeds  were  subsequently  made  by  the 
entrymen  to  the  defendant,  and  it  has  exercised  do- 
minion over  the  property  and  paid  the  expenses  there- 
on. But  this  is  explained  by  undisputed  testimony. 
The  La  Rauts'  are  relatives  of  Mr.  Booth,  who  was 
the  manager  of  the  company  at  the  time  the  filings 
were  made.  They  were  poor  and  had  no  means  of 
their  own,  but  like  many  others  at  that  time  were  anx- 
ious to  secure  lands  under  the  Timber  &  Stone  Act. 
Miss  Ethel,  on  behalf  of  herself  and  the  others,  asked 
Mr.  Booth  for  his  assistance  and  he  told  her  that  if  he 
should  learn  of  suitable  claims  open  to  entry  he 
would  advise  them  and  would  advance  the  money 
necessary  to  pay  the  purchase  price  and  expenses. 
He  was  subsequently  informed  through  reports  of 
cruisers  employed  by  his  company  of  several  claims 
open  to  entry  cind  he  thereupon  informed  the  La 
Rauts'  and  directed  the  defendant's  l^ookkeeper  to  at- 
tend to  the  matter  for  him,  paying  the  expenses,  keep- 
ing a  proper  record  thereof  so  that  the  actual  amounts 
advanced  to  each  applicant  could  be  ascertained  and 
determined.  Mr.  Booth  guaranteed  the  repayment 
of  the  money  to  the  company  and  after  final  proof 
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took  deeds  to  the  lands  to  himself,  as  security  there- 
for. Some  time  thereafter,  when  he  resigned  as  man- 
ager he  explained  the  matter  to  his  successor  and  it 
was  agreed  that  the  company  should  carry  the  loans 
and  consequently  the  deeds  to  Booth  were  destroyed 
and  new  ones  made  to  he  defendant  as  security.  Sub- 
sequently Stephen  A.  La  Raut  and  wife,  desiring  to 
move  to  Canada,  offered  to  sell  their  claims  to  the 
defendant  company  and  after  some  negotiations  they 
were  purchased  by  Mr.  Kelly,  the  then  manager,  at  a 
price  satisfactory  to  them,  and  the  land  conveyed  to 
it.  The  other  claims  still  belong  to  Ethel  and  Lucy 
La  Raut,  the  company  holding  title  as  security.  The 
fact  that  the  money  was  advanced  by  the  company 
and  the  manner  in  which  the  books  were  kept,  as  well 
as  the  circumstances  surrounding  the  entry,  are  su- 
spicious and,  standing  alone,  tend  strongly  to  support 
the  government's  contention,  but  with  the  explana- 
tion given  by  the  witnesses  they  are  not  sufficient  to 
overcome  the  respect  due  to  the  patents  or  the  pre- 
sumption which  attended  their  issuance. 

The  Jordan  claim  stands  on  a  different  footing. 
Jordan  testifies  that  at  the  time  of  his  entry  he  was  an 
employe  of  the  defendant  company  at  Coburg.  That 
Mr.  Kelly,  the  defendant's  vice-president  and  pur- 
chasing agent,  called  him  on  the  telephone  and  asked 
liim  if  he  did  not  want  to  take  a  timber  claim  for  him. 
That  he  (Jordan)  went  to  Eugene  in  response  to  the 
message  and  saw  Mr.  Kelly,  and  it  was  then  agreed 
that  he  should  take  a  claim  as  selected  or  shown  him 
an  agent  of  the  company,  and  that  it  should  furnish 
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the  money  necessary  to  pay  the  purchase  price  and 
all  expenses  attending  the  entry  and  pay  him  $100.00 
for  his  trouble.  That  in  pursuance  of  this  arrange- 
ment, he  was  furnished  a  description  of  the  land  by 
Mr.  Kelly  and  told  who  would  show  him  the  land. 
After  examining  the  land,  he  filed  on  it  and  subse- 
quently made  the  required  proof.  The  defendant 
paid  all  the  expenses  and  the  purchase  price,  arranged 
to  furnish  the  proof  witnesses,  attended  to  the  adver- 
tising and  all  business  connected  with  the  entry  and 
as  soon  as  final  proof  Jordan  delivered  the  receipt  to 
Kelly.  Shortly  thereafter  Kelly  brought  over  to  Co- 
burg  a  deed  conveying  the  land  to  the  defendant  com- 
pany and  he  (Jordan)  signed  it  and  Kelly  paid  him 
the  $100.00  less  $35.00,  which  was  owing  from  him  to 
Kelly.  That  he  took  the  land  not  for  his  own  use  and 
benefit  but  for  the  defendant  company.  His  testi- 
mony in  this  respect  is  confirmed  by  the  entries  in  the 
books  and  the  circumstances  attending  the  entry.  Mr. 
Kelly  says  there  is  no  previous  arrangement  between 
himself  and  Jordan  by  which  the  land  should  be  con- 
veyed to  the  company.  He  admits,  however,  that 
Jordan  filed  on  the  land  in  pursuance  of  telephone 
message  from  him  and  that  before  doing  so  Jordan 
asked  him  what  he  was  to  get  out  of  it  and  he  says 
llial  he  explained  that  he  could  not  make  any  agree- 
ment at  that  time  as  it  was  against  the  law.  It  maybe 
and  T  think  it  is  quite  probable  that  there  was  no 
agreement  in  express  terms  between  Jordan  and  Kel- 
ly that  the  land  should  be  entered  for  the  defendant 
but  the  entire  circumstances,  together  with  Jordan's 
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testimony,  leave  it  practically  unquestioned  that 
whether  such  an  agreement  was  made  or  not,  Jordan 
understood  that  the  land  was  not  to  be  taken  for  him- 
self but  for  the  defendant  and  that  such  was  the  un- 
derstanding of  Kelly. 

It  follows  therefore  that  a  decree  should  be  entered 
cancelling  the  Jordan  patent  but  the  bill  will  be  dis- 
missed as  to  the  four  La  Raut  patents. 

[Endorsed]  :     Filed  October  9,  1911. 

G.  H.  MARSH, 

Clerk. 

Anid  afterwards,  to  wit,  on  the  9  day  of  October,  1911, 
there  was  duly  filed  in  said  Court,  a  Decree  in 
words  and  figures  as  follows  to-wit: 
[Decree.] 

///  flic  Circuit  Court  of  the  Umtcd  States,  for  the 
District  of  Oregon. 

THE  UNITED  STATES  of  AMERICA, 

Plaintiff, 
vs. 
THE  BOOTH-KELLY  LUMBER  COMPANY,  a 
corporation,  EDWARD  JORDAN,  STEPH- 
EN A.  LA  RAUT,  ALICE  LA  RAUT,  ETH- 
EL M.  LA  RAUT  and  LUCY  LA  RAUT, 

Defendants. 

This  cause  came  on  regularly  for  trial  before  the 
Court,  upon  the  testimony  taken  and  reported  to  the 
Court  by  the  examiner,  and  the  exhibits  and  the 
pleadings  in  said  cause,  the  plaintiff  appearing  by  Mr. 
John  McCourt,  United  States  Attorney  for  Oregon, 
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and  said  defendants  the  Booth-Kelly  Lumber  Com- 
pany, Stephen  A.  La  Raut,  Alice  La  Rant,  Ethel  M. 
La  Rant  and  Lucy  La  Raut  appearing  by  Mr.  A.  C. 
Woodcock  and  Mr.  A.  H.  Tanner,  their  attorneys,  and 
Edward  Jordan  not  appearing,  a  decree  being  taken 
against  him  pro  confesso,  and  having  duly  considered 
the  evidence  and  exhibits,  and  arguments  of  the  coun- 
sel, and  the  Court  being  now  fully  advised  in  the 
premises ; 

It  is  Ordered,  Adjudged  and  Decreed  by  the  Court 
that  the  patent  heretofore,  to-wit,  on  the  3rd  day  of 
August,  1904,  issued  to  Edward  Jordan,  for  lots  7,  8, 
9  and  10  of  Section  2,  in  Township  22  South  of  Range 
2  West,  of  the  Willamette  Meridian,  and  the  deed 
from  said  Edward  Jordan  and  wife  to  the  said  Booth- 
Kelly  Lumber  Company  to  the  said  land,  which  said 
patent  and  deed  are  particularly  mentioned  and  refer- 
red to  in  the  plaintiff's  Bill  of  Complaint,  be  and  the 
same  are  hereby  set  aside,  cancelled  and  held  for 
naught,  and  that  said  plaintiff  herein  be  and  it  is  here- 
by decreed  to  be  the  owner  of  said  real  property,  free 
and  clear  of  all  claims  of  the  said  defendants,  and  that 
the  said  defendant  the  Booth-Kelly  Lumber  Com- 
pany execute  and  deliver  to  the  plaintiff  a  good  and 
sufficient  deed  conveying  the  said  land  to  the  plain- 
tiff in  fee  simple  absolute,  and  that  in  case  it  shall 
fail,  neglect  or  refuse  to  make  such  deed  that  this  de- 
cree shall  operate  as  such  deed  of  conveyance. 

Tt  is  further  ordered,  adjudged  and  decreed  by  the 
Court  that  the  plaintiff  is  not  entitled  to  any  relief  in 
this  suit  against  any  of  the  said  defendants  as  to  the 
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said  patents  issued  to  the  said  Stephen  A.  La  Rant, 
Alice  La  Raul,  luhcl  I\L  La  Raut  and  Lucy  La  Raut, 
particularly  mentioned  and  set  forth  in  the  plaintiff's 
l>ill  of  Complaint,  or  as  to  the  said  Iruids  therein  de- 
scrihed,  antl  that  tlic  plaintiff's  complaint  as  to 
said  lands  be  and  the  same  is  hereby  dismissed. 

It  is  further  ordered,  adjudged  and  decreed  by  the 
Court  that  neither  of  the  parties  to  this  suit  shall  re- 
cover costs  or  disbursements  from  the  other. 

R.  S.  BEAN, 

Judge. 
[Endorsed]  :    Filed  Oct.  19,  19n. 

G.  H.  MARSH, 

Clerk. 
By  J.  W.  MARSH, 

Deputy. 

And  afterwards,  to  wit,  on  the  10  day  of  March,  1911, 
there  was  duly  filed  in  said  Court,  testimony  tak- 
en before  Examiner,  GEO.  A.  BRODIE,  in  words 
and  figures  as  follows  to  wit: 

[Testimony  and  Exhibits.] 

In  the  Circuit  Court  of  the  United  States,  for  the 
District  of  Oregon. 

THE  UNITED  STATES  of  AMERICA, 

Plaintiff, 
vs. 
BOOTH-KELLY  LUMBER  COMPANY,     a     cor- 
poration, EDWARD  JORDAN,    STEPHEN 
A.  LA  RAUT,  ALICE  LA  RAUT,  ETHEL 
M.  LA  RAUT,  and  LUCY  LA  RAUT. 

Defendant. 
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STATE  OF  OREGON, 

County  of  Multnomah — ss. 

On  this  19th  day  of  December,  1910,  at  the  hour  of 
1 :30,  o'clock,  P.  M.,  the  parties  herein  appeared  be- 
fore George  A.  Brodie,  Examiner  of  the  above  entitl- 
ed Court,  at  the  Grand  Jury  Room  of  said  Circuit 
Court,  in  the  City  of  Portland,  Multnomah  County, 
State  of  Oregon.  The  government  appearing  by  Mr. 
John  McCourt,  District  Attorney,  and  the  defendants 
appearing  by  Messrs.  A.  H.  Tanner  and  A.  C.  Wood- 
cock, and  thereupon,  the  following  proceedings  were 
had,  to-wit: 

Counsel  for  the  government  of  the  United  States, 
offers  in  evidence,  certified  copies  of  the  entry  papers, 
including  final  proof  papers,  covering  the  entry  of 
Edward  Jordan,  for  lots  7,  8,  9  and  10,  in  Section  2, 
Township  22,  South  of  Range  2,  West  of  Willamette 
Meridian ; — being  the  proceedings  of  all  of  the  en- 
tries involved  in  this  case,  and  upon  which  it  is  sought 
to  set  aside  the  patent  thereto,  and  there  being  no  ob- 
jection, the  same  is  received  and  filed,  marked  Plain- 
tiff's Exhibit  "A",  and  is  in  words  and  figures,  as  fol- 
lows, to-wit: 

DEPARTMENT  OF  THE  INTERIOR, 
General  Land  Office, 
Washington,  D.  C, 

May  6,  1910. 

I  hereby  certify  that  the  annexed  copies  are  true 
and  literal  exemplifications  of  the  originals  in  the  file 
of  this  office. 
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IX  TluSTLMOXV  WHEREOF,  I  have  hereunto 
subscrihed  my  name  and  caused  the  seal  of  this  office 
to  be  affixed,  at  the  City  of  Washington,  on  the  day 
and  year  above  written. 

[Seal.]  JOHN  O'CONNELL, 

Acting-  Recorder  of  the  General  Land  Office. 
EDWARD  JORDAN. 
12124-1. 
STATE  OF  OREGON, 
County  of  Lane — ss. 

I,  C.  J.  Howard,  beings  first  duly  sworn,  say  that  I 
am  the  Foreman  of  BOHEMIA  NUGGET.  That 
said  publication  is  a  weekly  newspaper,  published  and 
issued  weekly  and  regularly  at  Cottage  Grove,  in 
Lane  County,  State  of  Oregon,  and  is  of  general  cir- 
culation in  said  county  and  state.  That  the  notice  of 
which  the  one  hereto  attached  is  a  true  and  correct 
copy,  was  published  in  said  paper  once  a  week  for  9 
weeks,  being  published  10  times;  the  first  on  the  28th 
day  of  February,  1902,  and  the  last  on  the  2nd  day  of 
May,  1902.  That  said  notice  was  published  in  the 
regular  and  entire  issue  of  every  number  of  said  pa- 
per during  said  period  and  time  of  publication,  and 
that  the  said  notice  was  published  in  a  newspaper  pro- 
per and  not  in  a  Supplement. 

C.  J.  HOWARD, 

Subscribed  and  sworn  to  before  me  this  2nd  day  of 
Mav,  1902. 


N.  P. 
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NOTICE  OF  PUBLICATION. 
UNITED  STATES  LAND  OFFICE. 

Roseburg,  Oregon,  Feb.  14,  1902. 
Notice  is  hereby  given  that  in  compliance  with  the 
provisions  of  the  Act  of  Congress  of  June  3,  1878,  en- 
titled "An  Act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada  and  Washing- 
ton Territory,"  as  extended  to  all  the  Public  Land 
States  by  act  of  August  4,  1892,  Edward  Jordan,  of 
Coburg,  County  of  Lane,  State  of  Oregon,  has  this 
day  filed  in  this  office,  his  sworn  statement  No.  2039, 
for  the  purchase  of  lots  7,  8,  9  and  10,  of  Section  2, 
Township  22,  South  of  Range  2  West,  and  will  offer 
proof  to  show  that  the  land  sought  is  more  valuable 
for  its  timber  or  stone  than  for  agricultural  purposes, 
and  to  establish  his  claim  to  said  land  before  the  Reg- 
ister and  Receiver  of  this  office  at  Roseburg,  Oregon, 
on  Wednesday,  the  7th  day  of  May,  1902. 
He  names  as  witnesses: 

Thomas  Roache,  of  Eugene,  Oregon,  Dan  Brum- 
baugh, of  Coburg,  Oregon,  Oscar  Lee,  John  Palmer, 
of  Cottage  Grove,  Oregon. 

Any  and  all  persons  claiming  adversely  the  above 
described  lands  are  requested  to  file  their  claims  in 
this  office  on  or  before  said  7th  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 

12124-2 

TIMP>ER  LAND  ACT  JUNE  3,  1878— NOTICE 

FOR  PUBLICATION. 

United  States  Land  Office. 
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Nuj^gct.  Roseburg,  Oregon,  Feb.  14,  1902. 

Notice  is  hereby  given  that  in  compliance  with  the 
provisions  of  the  Act  of  Congress  of  June  ^,  1878,  en- 
titled "An  act  for  tiie  sale  of  timber  lands  in  the  States 
of  California.  Oregon,  Nevada,  and  Washington  Ter- 
r(jitory,"  as  extended  to  all  the  Public  Land  States  by 
act  of  August  4.  1892. 

Edward  Jordan,  ,  of  (town)  or  City  Co- 
burg,  county  of  Lane,  State  (or  Territory)  of  Ore- 
gon, has  this  day  filed  in  this  office  his  sworn  state- 
ment No.  2039,  for  the  purchase  of  the  Lots  7,  8,  9  and 
10,  of  Section  No.  2,  Township  22,  South  of  Range  2 
W.,  and  will  offer  proof  to  show  that  the  land  sought 
is  more  valuable  for  its  timber  or  stone  than  for  agri- 
cultural purposes,  and  to  establish  his  claim  to  said 
land  before  the  Register  and  Receiver  of  this  office  at 
Roseburg,  Oregon,  on  Wednesday,  the  7th  day  of 
May,  1902. 

He  names  as  witnesses: 

Thomas  Roche,  of  Eugene,  Oregon. 
Dan  Brumbaugh,  of  Cottage  Grove,  Oregon. 
Oscar  Lee,  of  Cottage  Grove,  Oregon. 
John  Palmer,  of  Cottage  Grove,  Oregon. 

Any  and  all  persons  claiming  adversely  the  above 
described  lands  are  requested  to  file  their  claims  in 
this  office  on  or  before  said  7th  day  of  May,  1902. 

J.  T.  BRIT3GES, 

Register. 

This  notice  must  be  published  once  a  week  for  <en 
consecutive  weeks  in  a  newspaper  published  nearest 
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the  land,  and  must  also    be    posted  in  a  conspicuous 
place  in  the  land  office  for  the  same  period. 

Certificate  As  to  Posting  of  Notice. 

UNITED  STATES  LAND  OFFICE. 

Roseburg,  Oregon,  May  7,  1902. 

T,  J.  T.  Bridges,  Register  of  the  Land  Office,  certify 
that  the  above  notice  was  by  me  posted  in  a  conspic- 
ous  place  in  my  office  during  the  period  of  sixty  (60) 
days  and  over.  I  have  first  posted  the  same  on  the 
14th  day  of  Feb.  1902. 

I  further  certify  that  there  are  no  adverse  claims  to 
the  land  herein  described  known  to  this  office. 

J.  T.  BRIDGES, 

Register 

12124-3. 

(This  affidavit  can  be  made  only  upon  the  persona) 
knowledge  of  applicant  derived  from  his  own  person 
al  examination  of  the  land.) 

TIMBER  AND  STONE  LANDS  SWORN  STATE- 
MENT. 
(To  be  made  in  duplicate.) 

Land  office  at  ROSEBURG,  OREGON. 

Date,  FEBRUARY  14,  1902. 

I,  Edward  Jordan,  of  (town  or  city)  Coburg  coun- 
ty of  Lane,  State  (or  Territory)  of  Oregon,  desiring 
to  avail  myself  of  the  i)r()visions  of  the  Act  of  Con- 
gress of  June  3,  1878,  entitled  "An  act  for  the  sale  of 
timber  lands  in  the  Stales  of  California,  Oregon,  Ne- 
vada, and  in  Washington  l\'rrilorv"  as  extended  to 


Booth-Kelly  Lumber  Conipany,  et  al  49 

all  I  he  rublic  Land  Slates  by  Act  of  August  4,  1892, 
for  the  purchase  of  the  Lots  7,  8,  9  and  10,  of  Section 
2,  Township  No.  22,  South  of  Range,  2  W.  in  the 
district  of  lands  subject  to  sale  at  Roseburg,  Oregon, 
do  solemn !}•  swear  that  I  am  a  native  born  citizen  of 
the  I'nited  States  of  the  age  of  27  years,  and  by  oc- 
cupation working  man,  that  I  have  personally  exam- 
ined said  land,  and  from  my  personal  knowledge 
state  that  said  land  is  unfit  for  cultivation,  and  valu- 
able chiefly  for  its  timber;  that  it  is  uninhabited,  that 
it  contains  no  mining  or  other  improvement  nor,  as  I 
verily  believe,  any  valuable  deposit  of  gold,  silver, 
cinnabar,  copper,  or  coal;  that  I  have  made  no  other 
application  under  said  acts  that  I  do  not  apply  to  pur- 
chase the  land  above  described  on  speculation,  but  in 
good  faith  to  appropriate  it  to  my  own  exclusive  use 
and  benefit,  and  that  I  have  not  directly,  or  indirectly, 
made  any  agreement,  or  contract  or  in  any  way  or 
manner,  with  any  person,  or  persons  whosoever  by 
which  the  title  I  may  acquire  from  the  Government 
of  the  United  States  may  inure  in  whole  or  in  part  to 
the  benefit  of  any  person  except  myself,  and  that  my 
post-office  address  is  Coburg,  Oregon. 

EDWARD  JORDAN, 

I  hereby  certify  that  the  foregoing  affidavit  vvas 
read  to  affiant  in  my  presence  before  he  signed  his 
name  thereto;  that  said  affiant  is  to  me  personally 
known    or  has  been  satisfactorily    identified     before 

me  by  ,  and  that  I  verily  believe 

him  to  be  the  person  he  represents  himself  to  be;  and 
that  this  affidavit  was  subscribed  and  sworn  to  before 
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mc  this  14ili  day  of  February,  1902. 

J.  T.  BRIDGES, 

Register. 

NOTE.  Every  person  swearing  falsely  to  the  fore- 
going affidavit  is  guilty  of  perjury,  and  will  be  pun- 
ished as  provided  by  law  for  such  offense.  In  addition 
thereto,  the  money  that  may  be  ])aid  for  the  land  is 
forfeited,  and  all  conveyances  of  the  land  or  of  any 
right,  title,  or  claim  thereto  are  absolutely  null  and 
void,  as  against  the  United  States. 

In  case  the  party  has  been  naturalized,  or  has  de- 
clared his  intention  to  become  a  citizen,  a  certified 
copy  of  his  certificate  of  naturalization  or  declaration 
of  intention,  as  the  case  may  be,  must  be  furnished. 

If  the  residence  is  in  a  city,  the  street  and  number 

must  be  given. 

12124-4. 

NON-MINERAL  AFFIDAVIT. 

(This  affidavit  can  only  be  sworn  to  only  on  personal 
knowledge  and  cannot  be  made  on  information 
or  belief. 
The  non-mineral  Affidavit  accompanying  an  entry  of 
public  land  must  be  made  by  the  party  making 
the  entry,  and  only  before  the  officer  taking  the 
other  affidavit  re{(uired  of  the  entryman.) 
DEPARTMENT  OF  THE  INTERIOR. 
United  States  Land  Office. 

Roscl)urg,  Oregon. 

May  7.  1902. 

Edward  Jordan,  being  duly  sworn  according  to  law, 

deposes  and  says  that  he  is  the  identical  person  who 
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is  an  applicant  for  Ciovcrnnicnl  lillc  lo  the  I.ols  7,  8, 
')  and  10,  Sec.  2,  Tp.  22,  S.  R.".  West;  that  he  is  well 
ac(|iiaintecl  with  the  character  of  said  descrihed  land 
and  with  each  and  every  k\L;al  subdivision  tliereof, 
having^  fre(|uently  passed  over  the  same;  that  his  per- 
sonal knowledge  of  said  land  is  such  as  to  enable  him 
to  testify  understandingly  with  regard  thereto;  that 
there  is  not,  to  his  knowledge,  within  the  limits  there- 
of, any  vein,  or  lode  of  (ptartz,  or  other  rock  in  place, 
bearing  gold,  silver,  cinnabar,  lead,  tin,  or  copper,  or 
any  deposit  of  coal;  that  there  is  not  within  the  limits 
of  said  land,  to  his  knowledge,  any  placer,  cement, 
gravel,  or  other  valuable  mineral  deposit;  that  the 
land  contains  no  salt  spring,  or  deposits  of  salt  in  any 
form  sufficient  to  render  it  chiefly  valuable  therefor; 
that  no  portion  of  said  land  is  claimed  for  mining  pur- 
l)oses  under  the  local  customs  or  rules  of  miners  or 
otherwise;  that  no  ]X)rtion  of  said  land  is  worked  for 
mineral  during  any  part  of  the  year,  by  any  person, 
or  persons;  that  said  land  is  essentially  non-mineral 
land,  and  that  his  application  therefor  is  not  made  for 
the  purpose  of  fraudulently  obtaining  title  to  the  min- 
eral land,  but  with  the  object  of  securing  said  land  for 
timber  purposes,  and  that  his  post-office  address  is 
Coburg,  Oregon. 

EDWARD  JORDAN. 

1  hereby  certify  that  the  foregoing  affidavit  was 
read  to  affiant  in  my  presence  before  he  signed  his 
name  thereto;  that  said  affiant  is  to  me  personally 
known,  and  that  I  verily  believe  him  to  be  a  creditable 
person  and  tlie  ])erson  he  represents  himself  to  be,  and 
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that  lliis  affidavit  was  subscribed  and  sworn  to  be- 
fore me  at  my  office  in  Roseburg,  Oregon,  within  the 
Rosebnrg,  Oregon  land  district,  on  this  7th  day  of 
May,  1902. 

J.  T.  BRIDGES, 

Register. 

NOTE.  The  officer  before  whom  the  deposition  is 
taken  should  call  the  attention  of  the  witness  to  the 
following  section  of  the  Revised  Statutes,  and  state 
to  him  that  it  is  the  purpose  of  the  Government,  if  it 
be  ascertained  that  he  testifies  falsely,  to  prosecute 
him  to  the  full  extent  of  the  law. 

Revised  Statutes  of  The  United  States.  Title  LXX, 
Crimes,  Chp.  4. 

Sec.  5392.  Every  persons  who  having  taken  an 
oath  before  a  competent  Irilnmal,  officer,  or  person 
in  any  case  in  which  a  law  of  the  United  States  au- 
thorizes an  oath  to  be  administered,  that  he  will  testi- 
fy, declare  ,depose  or  certify  truly,  or  that  any  writ- 
ten testimony,  declaration,  or  certificate  by  him  sub- 
scribed is  true,  will  fully  and  contrary  to  such  oath, 
states  or  subscribes  any  material  matter  which  he 
does  not  believe  to  be  true,  is  guilty  of  perjury,  and 
shall  be  punished  by  fine  of  not  more  than  two  thou- 
sand dollars,  and  by  imprisonment,  at  hard  labor,  not 
more  than  five  years;  and  shall,  moreover,  thereafter, 
be  incapable  of  giving  testimony  in  any  court  of  the 
United  States  until  such  time  as  the  judgment  against 
him  is  reversed.     (See  Sec.  1750). 

12124-5. 

(  I  lie    Testimony  of  two  witnesses     in     this  form. 
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taken  separately,  rccjiiircd  in  eacli  case.) 

tilSTimow    of  witness    under   acts 

OF  Jl^NF  3,  1878,  AND  AUGUST  4,  1892. 

Dan  llrnml)angh,  beinjj  called  as  a  witness  in  sup- 
port of  the  application  of  Edward  Jordan,  to  purchase 
the  Lots  7.  8,  9,  and  10,  of  Section  2,  Township  22, 
South  of  Range,  3  West,  testifies  as  follows: 

Question  1.  What  is  your  age,  post-office  address 
and  where  do  you  reside? 

Answer.  36  years.  Cottage  Grove,  Oregon,  and  I 
reside  there. 

Ones.  1.  .\re  you  ac(|uainted  with  the  land  above 
described  by  personal  inspection  of  each  of  its  small- 
est legal  sul)divisions? 

Ans.     I  am. 

Cues.  3.  When  and  in  what  manner  was  such  in- 
^I>€ction  made? 

Ans.  I  was  over  the  land  a  number  of  times  and 
the  last  Feb.  13,  1902. 

Ones.  4.  Is  it  occupied,  or  are  there  any  improve- 
ments on  it  not  made  for  ditch  or  canal  purposes  or 
which  were  not  made  by,  or  do  not  belong  to  the  said 
applicant? 

Ans.     No. 

Ones.  5.     Is  it  fit  for  cultivati(^n  ? 

Ans.     No. 

Cues.  6.  What  causes  render  it  unfit  for  cultiva- 
tion ? 

Ans.     It  is  too  steep  and  rocky. 

Ones.  7.  Are  there  any  salines,  or  indications  of 
deposits  of  gold,  silver,  cinnabar,  copper,  or  coal  on 
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this  land  ?    If  so,  state  what  they  arc,  and  whether  the 
springs  or  mineral  deposits  are  valuable. 

Ans.     Nothino^  that  I  know  of. 

Ones.  8.  Is  the  land  more  valuable  for  mineral  or 
any  other  purposes  tlKin  for  the  timber  or  stone  there- 
on, or  is  it  chiefly  valuable  for  timber  or  stone? 

Ans.     Chiefly  valuable  for  timber. 

Cues.  9.  From  what  facts  do  you  conclude  that  tlie 
land  is  chiefly  valuable  for  timber  or  stone? 

Ans.     Because  it  is  mostly  all  timber. 

Ques.  10.  Do  you  know  whether  the  applicant  has 
directly  or  indirectly  made  any  agreement  or  contract 
in  any  way  or  manner  with  an}-  person  whomsoever, 
by  which  the  title  which  he  may  acquire  from  the 
Government  of  the  United  States  may  inure  in  whole 
or  in  part  to  the  benefit  of  any  persons  except  liim- 
self? 

Ans.     He  has  not  to  my  knowledge. 

Cues.  11.  Are  you  in  any  way  interested  in  this 
application  or  in  the  land  above  described,  or  the  tim- 
ber or  stone  salines,  mines,  or  other  improvements  of 
any  description  whatever  thereon? 

Ans.     No. 

DAN  BRUMBAUGH. 

I  hereby  certify  that  each  question  and  answer  in 
the  foregoing  testimony  was  read  to  the  witness  be- 
fore he  signed  his  name  thereto.  And  that  the  same 
was  subscribed  and  sworn  to  l)efore  me  this  7tli  day 
of  May.  1902. 

J.  T.  BRIDGES, 

Register. 
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XOTIC.  The  officer  before  wlioni  the  testimony 
is  taken  should  call  the  attention  of  the  witness  to  the 
followini,^  Section  of  the  Revised  Statutes  and  state  to 
him  that  it  is  the  purpose  of  the  government,  if  it  he 
ascertained  that  he  testifies  falsely,  to  ])rosecute  him 
to  the  full  extent  of  the  law. 

Title  LXX,  Crimes,  Chap.  1. 

Sec.  5392 — Every  person  who,  having  taken  an  oath 
before  a  competent  tribunal,  officer,  or  persons  in  any 
case  in  which  a  law  of  the  United  States  authorizes 
an  oath  to  be  administered  that  he  will  testify,  declare, 
depose,  or  certify  truly  or  that  written  testimony,  de- 
claration, deposition,  or  certificate  by  him  subscribed 
as  true,  wilfully  and  contrary  to  such  oath,  states  and 
subscribes  any  material  matter  which  he  does  not  be- 
lieve to  be  true,  is  guilty  of  perjury,  and  shall  be  pun- 
ished by  a  fine  of  not  more  than  two  thousand  dollars 
and  by  imprisonment  and  hard  labor  not  more  than 
five  years  and  shall  moreover  thereafter  be  incapable 
of  giving  testimony  in  any  court  of  the  United  States 
until  such  time  as  the  judgment  against  him  is  re- 
versed. 

(See  Sec.  1750.) 

12124-6. 

(The  testimony  of  two  witnesses,  in  this  form  tak- 
en separately  required  in  each  case.) 

TESTIMONY  OF  WITNESS  UNDER  ACTS  of 
June  3.  1878,  and  August  4,  1892. 

Thomas  Roache,  being  called  as  a  witness  in  sup- 
port of  the  application  Edward  Jordan,  to  purchase 
the  Lots  7.  8,  9,  and  10,  of  Section  2,    Township    22, 
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Soulli  of  Range  2  West,  testifies  as  follows: 

Q.  1.  What  is  your  age,  post-office  address,  and 
where  do  you  reside? 

A.     46  years,  Eugene,  Oregon,  and  T  reside  there. 

O.  2.  Are  you  acquainted  with  the  land  ahove  de- 
scribed? By  personal  inspection  of  each  of  its  small- 
est legal  sub-divisions? 

A.     T  am. 

Q.  3.  When  and  in  whnt  manner  was  such  ins])cc- 
tion  made? 

A.     I  was  over  the  land  Feb.  13,  1902. 

Q.  4.  Is  it  occupied  or  there  are  any  improvements 
on  it  not  made  for  ditch  or  canal  purposes,  or  which 
were  made  by  or  do  not  belong  to  the  said  applicant? 

A.     No. 

O.  5.      Is  it  fit  for  cultivation? 

A.     No. 

O.  6.     What  causes  render  it  unfit  for  cultivation  ? 

A.     Tt  is  too  rough,  very  hilly  and  stony. 

Q.  7.  Are  there  any  salines,  or  indications  of  de- 
posits of  gold,  silver,  cinnabar,  copper,  or  coal  on  this 
land?  If  so,  state  what  they  are,  and  .whether  the 
spring  or  mineral  deposits  are  valuable. 

A.     Nothing  that  we  could  see. 

O.  8.  Is  the  land  more  valuable  for  mineral  or  any 
other  j)urposes  thnn  for  tin-  timber  or  stone  thereon? 
Or  is  it  chiefly  valuable  for  timber  and  stone. 

A.     Chiefly  valuable  for  timber. 

Q.  9.  From  what  facts  do  you  conclude  tint  the 
land  is  chiefly  valuable  for  timber  or  stone? 

A.     It  is  the  onlv  thine:  of  value  on  the  land  that 
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I  could  sec. 

Q.  10.  Do  you  know  whether  the  ai)i)licaiil  has  di- 
rcctl\  nr  indirectly  made  any  agreement  or  contract 
in  an\-  wax  or  manner  or  with  any  person  whomso- 
ever, hy  whicli  the  title  which  he  may  acfjuire  from 
the  (iovernment  of  the  I'nited  States  may  inure  in 
whole  or  in  part  to  the  henefit  of  any  j)ersons  except 
himself? 

A.     Has  not  to  my  knowledge. 

{}.  11.  Are  you  in  any  way  interested  in  this  ap- 
plication, or  in  the  lands  above  described,  or  the  tim- 
ber, or  stone,  salines,  mines,  or  improvements  of  any 
description  whatever  thereon? 

A.     Xo. 

THOMAS  ROACHE. 

I  hereby  certify  that  each  question  and  answer  in 
the  foregoing  testimony  was  read  to  the  witness  be- 
fore he  signed  his  name  thereto,  and  that  the  same 
was  subscribed  and  sworn  to  before  me  this  7th  day  of 
May,  1902. 

J.  T.  P.RIDGES, 

Register. 

XOTR.  The  officer  before  whom  the  testimony  is 
taken  should  call  the  attention  of  the  witness  to  the 
following  section  of  Revised  Statutes,  and  state  to 
him  that  it  is  the  purpose  of  the  Government  if  it  be 
ascertained  that  he  testifies  falsely,  to  prosecute  him 
to  the  full  extent  of  the  law. 

Title  LXX,  Crimes,  Chapter  4. 

Sec.  5392.  PIvery  persons  who,  having  taken  an 
oath  before  a  competent  tribunal,  officer,  or  person. 
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in  any  case  in  which  a  law  of  the  United  States  au- 
thorizes an  oath  to  be  administered  that  he  will  testi- 
fy, declare,  depose  or  certify  truly,  or  that  any  writ- 
ten testimony,  declaration,  deposition  or  certificate 
hy  him  subscribed  is  true,  wilfully  and  contrary  to 
such  oath,  states  and  subscribes  any  material  matter 
which  he  does  not  believe  to  be  true,  is  j^uilty  of  per- 
jury, and  shall  be  punished  by  a  fine  of  not  more  than 
two  thousand  dollars,  and  by  imprisonment,  at  hard 
labor,  not  more  than  five  years,  and  shall,  moreover, 
thereafter  be  incapable  of  giving  testimony  in  any 
court  of  the  United  States  until  such  time  as  the  judg- 
ment against  him  is  reversed.  (See  Sec.  1750.) 

(The  Testimony  of  Claimant  and  Witness  must  be 
taken  at  the  same  time  and  before  the  Register  and 
Receiver  of  the  land  district  in  which  the  land  is  sit- 
uated.) 

TIMBED  AND  STONE  LANDS. 
TESTIMONY  OF  CLAIMANT. 

Edward  Jordan,  being  called  as  a  witness  in  support 
of  his  application  to  purchase  the  Lots  7,  8,  9,  and  10, 
of  Section  2,  Township  22  S.  Range,  2  West,  testi- 
fies as  follows : 

O.  1.  What  is  your  age,  post-office  address,  and 
where  do  vou  reside? 

A.     27  years,  Col)urg.  Oregon,  and  T  reside  there. 

Q.  2.  Are  you  a  native  liorn  citizen  of  the  United 
States,  and  if  so,  in  what  State  or  Territory  were  you 
born  ? 

A.     I  am  ;  was  born  in  Oregon. 

O.  3.     Are  vou  the  identical  person  who  n])i)licd  to 
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j)urcliasc  this  land  on  llic  14lli  day  of  February, 
1902,  and  made  the  sworn  statement  assigned  by  law 
before  the  Recfister  (or  Receiver)  on  that  day? 

A.     I  am. 

Q.  4.  Are  you  accjuainted  with  tlie  land  above  de- 
scribed by  j)ersonal  inspection  of  each  of  its  smallest 
legal  sub-divisions? 

A.     I  am. 

(J.  5.  \Vhcn  and  in  what  manner  was  such  inspec- 
tion made? 

A.  On  the  13th  day  of  February,  1902,  by  going 
over  the  land. 

(J.  (>.  Is  the  land  occupied;  or  are  there  any  im- 
provements on  it  not  made  for  ditch  or  canal  purposes 
or  which  were  not  made  by  or  do  not  belong  to  you? 

A.     No. 

Q.  7.  Is  the  land  fit  for  cultivation,  or  would  it  be 
fit  for  cultivation  if  the  timber  were  removed? 

A.     No. 

Q.  8.  What  is  the  situation  of  this  land,  and  what 
is  the  nature  of  the  soil,  and  what  causes  render  the 
land  unfit  for  cultivation? 

A.     Mountainous,  and  the  soil  is  rocky. 

O.  9.  Are  there  any  salines,  or  indications  of  de- 
])osits  of  gold,  silver,  cinnabar,  copper,  or  coal  on  this 
land?  If  so,  state  what  they  are,  and  whether  the 
sprin'^s  or  mineral  dc^^osiis  are  viiluable. 

A.     No. 

O  10.  Is  tlie  land  more  valuable  for  mineral  or 
any  other  purposes  than  for  the  timber  or  stone  there- 
on, or  is  it  chieflv  valuable  for  timber  or  stone? 
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A.     Chielly  valuable  for  its  timber. 

Q.  11 .  From  what  facts  do  you  conclude  the  land  is 
chiefly  valuable  for  timber  or  stone? 

A.     From  the  amount  of  timber  that  is  on  the  land. 

Ques.  13.  Have  you  sold  or  transferred  your  claim 
to  this  land  since  making  your  sworn  statement,  or  have 
you  directly  or  indirectly  made  any  agreement  or  con- 
tract, in  any  way  or  manner,  with  any  person  whomso- 
ever, by  which  the  title  which  you  may  acquire  from 
the  Government  of  the  United  States  may  inure,  in 
whole  or  in  part,  to  the  benefit  of  any  person  except  your- 
self? 

A.     I  have  not. 

Ques.  14.  Do  you  make  this  entry  in  good  faith 
tor  the  appropriation  of  the  land  exclusively  to  your  own 
use  and  not  for  the  use  or  benefit  of  any  other  person  ? 

A.     I  do. 

Ques.  15.  Has  any  other  person  than  yourself,  or 
has  any  firm,  corporation,  or  association  any  interest 
in  the  entry  you  are  now  making,  or  in  the  land,  or  in 
the  timber  thereon? 

A.     No. 

Edward  Jordan. 

I  HEREBY  CERTIFY  that  the  above-named  Ed- 
ward Jordan  personally  appeared  before  me :  that  I  verily 
believe  affiant  to  be  the  persons  he  represents  himself  to 
be ;  and  that  each  question  and  answer  in  the  foregoing 
tcstimonv  was  read  to  him  in  my  ])resence  before  he 
signed  his  name  thereto,  and  that  the  same  was  sub- 
scril)cd  and  sworn  to  before  me  at  Roseburg,  Oregon, 
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this  /",  (I.u  ..t"  M.)v.  V)02. 

J.  T.  IJRIIXiRS, 

Register. 

NOTE:  Every  person  swearing  falsely  to  the  alx)ve 
deposition  is  (jiiilty  of  perjury  and  will  be  punished  as 
provided  l)y  law  for  such  offense.  In  addition  thereto, 
the  money  that  may  be  paid  for  the  lands  is  forfeited  and 
all  con\cyances  of  the  land  (^r  of  any  right,  title  or 
claim  thereto  arc  absolutely  null  and  \oid  as  against  the 
United  States. 

T  HEREin^  CERTIFY  THAT  I  have  tested  the 
jtccuracy  of  affiant's  information  and  the  bona  fides  of 
this  entry  by  a  close  and  sufficient  oral  cross-examina- 
tion of  the  claimant  and  his  witnesses,  directed  to  as- 
certain whether  the  entry  is  made  in  good  faith  for  the 
appropriation  of  the  land  to  the  entryman's  own  use 
and  not  for  sale  or  speculation,  and  whether  he  has  con- 
veyed the  land  or  his  right  thereto,  or  agreed  to  make 
j<ny  such  conveyance,  or  whether  he  has  directly  or  in- 
directly entered  into  any  contract  or  agreement  in  any 
manner  witli  any  person  or  persons  whomsoever  by 
which  the  title  that  may  be  acf|uired  b}'  the  entry  shall 
mwvQ  in  whole  or  in  ]:)art  to  the  benefit  of  any  person  or 
l)ersons  except  himself  and  I  am  satisfied  from  such  ex- 
amination that  the  entry  is  made  in  good  faith  for  the 
entryman's  own  exclusive  use  and  not  for  sale  or  specu- 
lation, nor  in  the  interest  nor  for  the  benefit  of  any  other 
]>erson  or  persons,  firm  or  corporation. 

J.  T.  BRIDGES, 

Register. 
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No.  9230.  RECEIVER'S  OFFICE  AT  Roseburg, 

Oregon. 
Act  June  3,  1878.  May  7th,  1902. 

RECEIVED  from  Edward  Jordan,  of  Cobiirg,  Lane 
County,  Ore.,  the  sum  of  Four  Hundred  dollars  and 

cents;  being  in  full  for  the  Lots  7,  8,  9, 

10,  quarter  of  Section  2,   in  Township  No.  22   S.  of 

Range  No.  2  W.  containing  160  acres  and 

hundredths,  at  $2.50  per  acre. 

$400.  Receiver. 

51c  testimony  fee  received.     Number  written  words, 
225  rate  per  100  words  22^/^  cents. 
N.  9239.  Land  Office, 

May  7,  1902. 

It  is  hereby  certified  that  in  pursuance  of  law,  Ed- 
ward Jordan  residing  at  Coburg  in  Lane  County, 
State  of  Oregon,  on  this  day  purchased  of  the  Register 
of  this  Office  the  Lots  7.  8,  9  and  10,  of  Section  2,  in 
Township  22  S.  of  Range  2  West,  of  the  Wil.  (Princi- 
pal)  Meridian,  Oregon,  containing  160  acres  at  the  rate 
of  two  dollars   and   50  cents   per   acre,   amounting  to 

Four  Hundred  Dollars  and cents,  for  which  the 

said  Edward  Jordan  has  made  payment  in  full  as  re- 
quired by  law. 

NOW,  THEREFORE,  be  it  known  that  on  presenta- 
tion of  this  certificate  to  the  COMMISSIONER  OF 
THE  GENERAL  LAND  OFFICE  the  said  Edward 
Jordan  shall  be  entitled  to  receive  a  patent  for  the  lot 
above  described. 

J.  T.  BRIDGES, 

Register. 
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No.  9239. 
CASH  ENTRY. 
Land  Office  at 
Roseburg,   Oregon. 
Sec.  2,  l\)wn.  22  S.  Range  2  W. 
5-3-04.     No  Action  Required  by  Div.  Pt.  Entry  IN- 
TACT Ref  d.  Co. 

ok.  G.  &  S. 

Approved   I  line  4,  1904. 

By  F.  L.  L.  H., 

Clerk. 
Division  C. 

Patented  August  3,  1904. 
Recorded  Vol.  134.     Page  196. 

Counsel  for  the  government  also  offers  in  evidence, 
a  set  of  papers  covering  the  entry  of  Ethel  M.  LaRaiii, 
tor  Lots  9,  10,  15  and  16,  in  Section  18,  Township  21, 
S.  of  Range  2,  West,  W.  M.,  being  a  timber  and  stone 
entry  patented  to  which  is  sought  to  be  set  aside  by  this 
suit,  and  there  being  no  objections,  the  same  is  received, 
filed  and  marked  Plaintiff's  Exhibit  "B,"  and  is  in  word.^ 
and  figures  as  follows,  to-wit: 

DEPARTMENT  OF  THE  INTERIOR, 

General  Land  Office, 

Washington,  D.  C. 

May,  6,  1910. 

I  hereby  certify  that  the  annexed  copies,  are  true  r.nd 
literal  exemplifications  of  the  originals  in  the  files  of 
this  office. 
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IN  TESTIMONY  WHEREOF,  I  have  hereunto 
subscribed  my  name  and  cause  the  seal  of  this  office  to 
be  affixed,  at  the  City  of  Washington,  on  the  day  and 
year  above  written. 

[SEAL]  John  O'Connell, 

Acting  Recorder  of  the  General  Land  Office. 
TIMBER  AND  STONE  LANDS— SWORN  STATE- 
MENT. 
(To  be  made  in  duplicate). 

Land  Office  at  Roseburg,  Oregon, 
Dated  February  17,  1902. 

I,  Ethel  M.  LaRaut,  (unmarried)  of  (town  or  City) 
Saginaw,  County  of  Lane,  State  of  Oregon,  desiring  te 
avail  myself  of  the  provisions  of  the  Act  of  Congress  of 
June  3,  1878,  entitled  ''An  act  for  the  sale  of  timber 
lands  in  the  State  of  California,  Oregon,  Nevada  and 
in  Washington  Territory"  as  extended  to  all  the  pub- 
lic Land  States  by  act  of  August  4,  1892,  for  the  pur- 
chase of  the  Lots  Numbered  9,  10,  15  and  16  of  Sec- 
lion  28,  Township  No.  21,  S.  of  Range  2  West,  in  the 
district  of  lands  subject  to  sale  at  Roseburg,  Oregon 
do  solemnly  swear  that  I  am  a  native  born  citizen  of 
the  United  States  of  the  age  of  25  years,  and  by  occu- 
pation Clerk,  that  I  have  personally  examined  said 
land,  and  from  my  personal  knowledge  state  that  said 
land  is  unfit  for  cultivation,  and  valuable  chiefly  for 
its  timber;  iliat  it  is  uninhabited;  that  it  contains  no 
mining  or  other  imi)rovemcnls,  nor  as  I  verily  l^elieve, 
any  valuable  deposit  of  gold,  silver,  cinnabar,  copper 
or  coal;  that  I  have  made  no  other  application  under 
said  acts,  that    I  ih^  not  apply  to  purciiase  the  land 
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above  clcscril)ccl  on  speculation,  but  in  good  faitli  to 
approj)riate  it  to  my  own  exclusive  use  and  benefit, 
and  that  I  have  not  directly  or  indirectly  made  any 
agreement  or  contract,  or  in  any  way  or  manner,  with 
any  ])ers()n  or  persons,  whomsoever,  by  which  the 
title  1  may  accjuire  from  the  Government  of  the  Unit- 
ed States  may  inure  in  whole  or  in  part  to  the  benefit 
of  any  person  except  myself,  and  that  my  post-office 
address  is  Saginaw,  Oregon. 

Ethel  Maude  LaRaut. 
I  hereby  certify  that  the  foregoing  affidavit  was  read 
to  affiant  in  my  persence  before  he  signed  his  name  there- 
to, that  said  affiant  is  to  me  personally  known  (or  has 

been  satisfactorily  identified  before  me  by 

,  and  that  I  verily  believe  him  to  be  the 

person  he  represents  himself  to  be;  and  that  this  affidav- 
it was  subscribed  and  sworn  to  before  me  this  17th  day 
of  February,  1902. 


Receiver. 

I  hereby  certify  that  the  foregoing  affidavit  was  read 
to  affiant  in  my  presence  before  he  signed  his  name  there- 
to, that  said  affiant  is  to  me  personally  known   (or 

has  been  satisfactorily  identified  before  me  by 

,  and  that  I  verily  believe  him  to  be 

the  person  he  represnts  himself  to  be;  and  that  this  affi- 
davit was  subscribed  and  sworn  to  before  me  this  17th 
day  of  February,  1902. 

NOTE:  Every  person  swearing  falsely  to  the  fore- 
going affidavit  is  guilty  of  perjury,  and  will  be  punished 
as  provided  by  law  for  such  ofifense.    In  addition  there- 
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to,  the  money  that  may  be  paid  for  the  land  is  forfeited, 
and  all  conveyance  of  the  land  or  of  any  right,  title, 
or  claim  thereto,  are  absolutely  null  and  void  as 
against  the  United  States. 

In  case  he  party  has  been  naturalized  or  has  declared 
his  intention  to  become  a  citizen,  a  certified  copy  of  his 
certificate  of  naturalization  or  declaration  of  intention, 
as  the  case  may  be,  must  be  furnished. 

If  the  residence  is  in  a  city,  the  street  and  number 
must  be  given. 

Ethel  M.  LaRaut. 
STATE  OF  OREGON, 
County  of  Lane, — ss. 

I,  C.  J.  Howard,  being  first  duly  sworn,  say  that  I 
am  the  Foreman  of  BOHEMIA  NUGGET,  that  said 
publication  is  a  weekly  newspaper,  published  and  issued 
weekly  and  regularly  at  Cottage  Grove,  in  Lane  County, 
State  or  Oregon,  and  is  of  general  circulation  in  said 
County  and  State.  That  the  notice  of  which  the  one 
hereto  attached  is  a  true  and  correct  copy,  was  publish- 
ed in  said  paper  once  a  week  for  9  weeks,  being  pub- 
lished 10  times;  the  first  on  the  28th  day  of  February, 
1902,  and  the  last  on  the  2nd  day  of  May,  1902.  That 
?aid  notice  was  published  in  the  regular  and  entire  issue 
r»f  every  number  of  said  paper  during  said  period  and 
time  of  ]niblication,  and  that  the  said  notice  was  pub- 
lished in  a  newspaper  proper  and  not  in  a  supplement. 

C.  J.  Howard. 

Subscribed  and  sworn  to  before  me  this  2nd  dav  of 
May.  1902.  M.  G.  Ghy, 

N.  P. 
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NOTICE  FOR  PUBLICATION 

United  States  Land  Office, 
Rosebure:.  Oregon,  Feb.  17,  1902. 
Notice  is  hereby  given  tlial  in  compliance  with  the 
provisions  of  the  act  of  Congress  of  June  3,  1878,  en- 
titled "Act  for  the  sale  of  timber  land  in  the  States  of 
California.  Oregon,     Nevada  and  Washington     Terri- 
tory," as  extended  to  the  Public  Land  States  by  Act  of 
August  4,  1892,  Ethel  M.  La  Raut  of  Saginaw,  Coun- 
ty of  Lane,  State  of  Oregon,  has  this  day  filed  in  this  of- 
f'ce  her  sworn  statement  No.  2046  for  the  purchase  of 
Lots  numbered  9,   10,   15  and   16,  of  Section  No    2^ 
i  ownship  21   South  of  Range  2  West,  and  will  offer 
proof  to  show  that  the  land  sought  is  more  valuable 
l-r  ,ts  tnnber  or  stone  than  for  agricultural  purposes 
and  to  establish  his  claim  to  said  land  before  the  Regis- 
ter and   Receiver  of  this  office  at  Roseburg,   Oregmi, 
for  Thursday,  the  8th  day  of  May,  1902. 
She  names  as  witnesses : 

Orin  Robinson,  D.  X.  Brumbaugh  of  Cottage  Grove 
Oregon;  Harry  Dunbar,  of  Eugene,  Oregon;  Lucv  La- 
Raut  of  Wilbur,  Oregon. 

Any  and  all  persons  claiming  adversely  the  above 
described  lands  are  requested  to  file  their  claims  in  this 
office  on  or  before  said  8th  day  of  May.  1902. 

J.  T.  Bridges. 
DEPARTMENT  OF  THE  INTERIOR. 
United  States  Land  Office. 

Roseburg,  Oregon,  May  8,  1902. 
D.  H.  Brumbaugh  being  first  duly  sworn  deposes  and 
sa>s  that  he  is  the  indentical  person  who  acted  as  a  wit- 
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ness  in  the  timber  cash  entry  of  Ethel  LaRaut  for  Lots 
9,  10,  15  and  16,  Sec.  28,  Tp.  21  S.,  R.  2  West,  upon 
which  final  proof  was  submitted  this  8th  day  of  May, 
1902;  that  his  name  in  the  published  notice  was  printed 
D.  N.  Brumbaugh,  which  is  incorrect  as  it  should 
have  been  D.  H.  Brumbaugh,  and  it  is  for  the  reason 
of  correcting  the  same  that  this  affidavit  is  made. 

D.  H.  BRUIMBAUGH, 
Subscribed  and  sworn  to  before  me  this  8th  day  of 
May,  1902. 

J.  T.  BRIDGES, 

Register. 
NON-MINERAL  AFFIDAVIT. 
DEPARTMENT  OF  THE  INTERIOR. 
United  States  Land  Office. 

Roseburg,  Oregon. 

May  8,  1902. 
Miss  Ethel  E.  LaRaut,  being  duly  sworn  according  to 
law.  deposes  and  says  that  she  is  the  identical  person 
who  is  an  applicant  for  Government  title  to  the  Lots 
No.  9,  10,  15  and  16,  Sec.  28,  Tp.  21,  S.  R.  E.  West, 
that  he  is  well  acquainted  with  the  character  of  the  said 
described  land,  and  with  each  and  every  legal  sub-di- 
vision thereof,  having  frequently  passed  over  the  same; 
that  his  personal  knowledge  of  said  land  is  such  as  to  en- 
c'blc  him  to  testify  understandingly  with  regard  therto; 
that  there  is  not.  to  his  knowledge  within  the  limits 
thereof,  any  vein,  or  lode  of  quartz,  or  other  rock  in  place, 
l)earing  gold,  silver,  cinnabar,  lead,  tin,  or  copper,  or  any 
deposit  ftf  coal ;  that  there  is  not  within  the  limits  of  said 
land  to  his  knowledge  any  placer,  cenmet,  gravel,  or 
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other  valuable  mineral  deposit;  that  the  land  contains  no 
salt  si)ring  or  deposits  of  salt  in  any  form  sufficient  to 
render  it  chiefly  valuable  therefor;  that  no  portion  of 
said  land  is  claimed  for  mining  purposes  under  the  local 
customs  or  rules  of  miners  or  otherwise;  that  no  iX)rtion 
of  said  land  is  worked  for  mineral  during  any  part  of  the 
year  by  any  jjcrson  or  persons;  that  said  land  is  essen- 
tially non-mineral  land,  and  that  his  application  there- 
lor  is  not  made  for  the  purpose  of  fraudulently  obtain- 
ing title  to  the  mineral  land,  but  with  the  object  of  secur- 
ing said  land  for  timber  purposes  and  that  his  post- 
office  address  is,  Saginaw,  Oregon. 

MISS  ETHEL  M.  LA  RAUT. 
I  hereby  certify  that  the  iV)ri.o;oing  afUklavit  was  read 
to  affiant   in  my  presence  before  he  signed  his  name 
thereto;  that  said  affiant  is  to  me  personally  known  (or 

has  satisfactorially  identified  before  me  by 

,  and  that  I  verily  believe  him  to  be  a  cred- 
ible ])erson  and  the  person  he  represents  himself  to  be, 
and  that  this  affidavit  was  subscribed  and  sworn  to 
before  me  at  my  office  at  Roseburg,  Oregon,  w^ithin  the 
Roseburg,  Oregon  land  district  on  the  8th  day  of  May, 

1902. 

J.  T.  BRIDGES, 

Register. 

NOTE:   '    The  officer  before  whom  the  deposition  is 

taken  should  call  the  attention  of  the  witness  to  the 

following  section  of  the  Revised  Statutes,  and  state  to 

him  that  it  is  the  purpose  of  the  Government,  if  it 

be  ascertained  that  he  testifies  falsely  to  prosecute  him 

to  the  full  extent  of  the  law. 
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REVISED  STATUTES  OF  THE  UNITED 

STATES. 

Title  LXX— Crimes  Chap.  4. 

Sec.  5392.  Every  person  who  having  taken  an  oath 
before  a  competent  tribunal,  officer,  or  person  in  any 
case  in  which  a  law  of  the  United  States  authorizes 
an  oath  to  be  administered  that  he  will  testify,  de- 
clare, depose  or  certify,  truly  or  that  any  written  tes- 
timony, declaration,  deposition  or  certificate  by  him 
subscribed  is  true,  wilfully  and  contrary  to  such  oath 
states  or  subscribes  any  material  matter  which  he 
does  not  believe  to  be  true,  is  guilty  of  perjury  and 
shall  be  punished  by  fine  of  not  more  than  two  thou- 
sand dollars,  and  by  imprisonment,  at  hard  labor,  not 
more  than  five  years ;  and  shall,  moreover,  thereafter, 
be  incapable  of  giving  testimony  in  an}^  court  of  the 
United  States  until  such  time  as  the  judgment 
against  him  is  reversed.  (See  Sec.  1750.) 
TESTIMONY  OF  WITNESS  UNDER  ACTS  OF 
JUNE  3,  1878,  AND  AUGUST 
4,  1892. 

D.  H.  Brumbaugh,  being  called  as  a  witness  in  sup- 
])ort  of  the  application  of  Ethel  M.  LaRaut,  to  purchase 
the  Lots  9,  10,  15  and  16,  of  Section  28,  Township  21 
S.,  of  Range  2  W.,  Testifies  as  follows: 

Q.  1.  What  is  your  age,  post-office  address,  and 
where  do  you  reside? 

A.  36  years,  Cottage  Grove,  Oregon,  and  I  reside 
there. 

O.  2.  Are  you  acquainted  with  the  land  above  de- 
scribed by  personal  inspection  of  each  of  its  smallest 
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legal  siih-di visions? 

A.     I  am. 

O.  v^.  \\1ien  and  in  what  manner  was  such  inspec- 
tion made? 

A.      I  was  over  the  land  Feh.  16,  1902. 

O.  4.  is  it  occupied  or  are  there  any  improvements 
on  it  not  made  for  ditch  or  canal  purposes  or  w^hich 
were  not  made  by,  or  do  not  belong  to  the  said  ap- 
plicant? 

A.     No. 

O.  5.     Is  it  fit  for  cultivation? 

A.     No. 

Q.  6.     What  causes  render  it  unfit  for  cultivation? 

A.     Rocky,  steep  and  covered  with  timber. 

Q.  7.  Are  there  any  salines,  or  indications  of  depos- 
its of  gold,  silver,  cinnabar,  copper,  or  coal  on  this  land  ? 
If  so,  state  what  they  are  and  whether  the  springs  or 
mineral  deposits  are  valuable. 

A.     Nothing  that  I  know  of. 

Q.  8.  Is  the  land  more  valuable  for  mineral  or  any 
other  purposes  than  for  the  timber  or  stone  thereon,  or 
is  it  chiefly  valuable  for  timber  or  stone? 

A.     Chiefly  valuable  for  timber. 

Q.  9.  From  what  facts  do  you  conclude  that  the 
land  is  chiefly  valuable  for  timl)er  or  stone? 

A.     It  is  mostly  all  timber. 

O.  10.  Do  you  know  whether  the  applicant  has  di- 
rectly or  indirectly  made  any  agreement  or  contract  in 
any  way  or  manner  with  any  person,  whomsoever,  by 
which  the  title  which  he  may  acquire  from  the  Govern- 
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nicnt  of  tlie  United  States  may  inure  in  whole  or  in  part 
to  the  benefit  of  any  person  except  himself? 

A.     She  has  not  to  my  knowledge. 

O.  11.  Are  you  in  any  way  interested  in  this  applica- 
tion or  in  the  lands  above  described  or  the  timber  or 
stone,  saline  mines,  or  improvements  of  any  descrip- 
tion whatever  thereon?? 

A.     No. 

D.  H.  BRUMBAUGH, 
I  hereby  certify  that  each  question  and  answer  in  the 
foregoing  testimony  was  read  to  the  witness  before  he 
signed  and  thereto,  and  that  the  same  was  subscribed 
and  sworn  before  me  this  8th  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 

NOTE:  The  officer  before  whom  the  testimony  is 
taken  should  call  the  attention  of  the  witness  to  the  fol- 
lowing section  of  the  Revised  Statutes,  and  state  to 
him  that  it  is  the  purpose  of  the  Government,  if  it  be 
ascertained  that  he  testifies  falsely,  to  prosecute  him  to 
the  full  extent  of  the  law. 

Title  LXX— Crimes— Chapter  4. 

Sec.  5392.  Every  person  who.  having  taken  an  oath 
before  a  competent  tribunal,  officer  or  person,  in  any 
case  in  which  a  law  of  the  United  States  authorizes  an 
oath  to  be  administered,  that  he  will  testify,  declare, 
depose,  or  certify  truly,  or  that  any  written  testimony, 
declaration,  deposition,  or  certificate  by  him  subscribed 
is  true,  wilfully  and  contrary  to  such  oath,  states  and 
.subscribes  any  material  matter  which  he  does  not  be- 
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licve  t..  W  true,  is  guilty  ..f  perjury,  and  siiall  he  pun- 
ished by  a  fine  of  not  ni..re  than  two  thousand  dollars, 
''"d  by  imprisonment,  at  hard  labor,  not  more  than  five 
years,  and  shall  moreover,  thereafter  be  incapable  of 
Riving  testimony  in  an\-  court  of  the  United  States  un- 
til such  time  as  the  judgment  against  him  is  reversed. 
See  Sec.  1 750. 

The  testimony  of  claimant  and  witness  must  be  taken 
at  the  same  Time  and  before  the  Register  and  Receiver 
of  the  land  district  in  which  the  land  is  situated. 
TIMBER  AND  STONE  LANDS. 
Testimony  of  Claimant. 
Miss  Ethel  La  Raut,  being  called  as  a  witness  in 
support  of  his  application  to  purchase  the  Lots  No.  9, 
10,  15  and  16,  of  Sec.  28,  Township  21,  S.,  Range  2 
west  testifies  as  follows: 

Q.  1.  What  is  your  age,  post-office  address,  and 
where  do  you  reside  ? 

A.  25  years,  I  am  unmarried,  Saginaw,  Oregon,  and 
I  reside  there. 

Q.  2.  Are  you  a  native  born  citizen  of  the  United 
States,  and  if  so.  in  what  State  or  Territory  were  you 
born  ? 

A.     I  am,  was  born  in  Oregon. 

Q.  3.  Are  you  the  identical  person  who  applied  to 
purchase  this  land  on  the  17th  day  of  February,  1902, 
and  made  the  sworn  statement  assigned  by  law  before 
the  Register  (or  Receiver)  on  that  day? 

A.     I  am. 

Q.  4.  Are  you  acquainted  with  the  land  above  des- 
cribed by  personal  inspection  of  each  of  its  smallest  le- 
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gal  sub-divisions? 

A.     I  am. 

Q.  5.  When  and  in  what  manner  was  such  inspection 
made  ? 

Ques.  6.  Is  the  land  occupied;  or  are  there  any  im- 
provements on  it  not  made  for  ditch  or  canal  purposes, 
or  which  were  not  made  by  or  do  not  belong  to  you  ? 

A.     No. 

O.  7 .  Is  the  land  fit  for  cultivation,  or  would  it  be 
fit  for  cultivation  if  the  timber  were  removed? 

A.     No. 

Q.  8.  What  is  the  situations  of  this  land,  and  what 
is  the  nature  of  the  soil,  and  what  causes  render  the  land 
unfit  for  cultivation? 

A.     It  is  mountainous  and  the  soil  is  rock. 

Q.  9.  Are  there  any  salines,  or  indications  of  deposits 
of  gold,  silver,  cinnabar,  copper,  or  coal  on  this  land? 
If  so,  state  what  they  are,  and  whether  the  springs  or 
mineral  deposits  are  valuable. 

A.     No. 

O.  10.  Is  the  land  more  valuable  for  mineral  or 
any  other  purposes  than  for  the  timber  or  stone  there- 
on, or  is  it  chiefly  valuable  for  timber  or  stone? 

A.     Chiefly  valuable  for  its  timber. 

Q.  11.  From  what  facts  do  you  conclude  that  the 
land  is  chiefly  valuable  for  timber  or  stone? 

A.     The  soil  is  rocky  and  it  is  covered  with  timber. 

O.  12.  What  is  the  estimated  market  value  of  the 
timber  standing  upon  this  land? 

A.     About  $800.00. 
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In  case  the  jiarty  is  of  foreign  l)irtli,  a  certified  tran- 
script troni  llic  court  records  of  his  declaration  of  in- 
tention to  l)econie  a  citizen,  or  naturalization,  or  a  copy 
thereof,  cetified  hy  the  officer  taking  this  proof  must  h^ 
filed  with  the  case. 

Q.  13.  Ilave  you  sold  or  transferred  your  claim  to 
this  land  since  making  your  sworn  statement,  or  have 
}OU  directly  or  indirectly  made  any  agreement  or  con- 
tract in  any  way,  or  any  manner,  with  any  person  whom- 
soever, hy  which  the  title  which  you  may  acc[uire  from 
the  Government  of  the  United  States  may  inure  in 
whole  or  in  i)art,  to  the  henefit  of  any  person  except  your- 
self? 

A.     1  have  not. 

Q.  14.  Do  you  make  this  entry  in  good  faith  for  the 
appropriation  of  the  land  exclusively  to  your  own  use 
and  not  for  the  use  or  benefit  of  any  other  person? 

A.     I  do. 

O.  15.  Has  any  other  person  than  yourself,  or  has 
c<ny  firm,  cor])oration,  or  association  any  interest  in  the 
entry  vou  are  now  making  or  in  the  land,  or  in  the  tim- 
ber theron? 

A.     No. 

MISS  ETHEL  M.  LA  RAUT. 

I  HEREBY  CERTIFY  that  the  above-named  Miss 
Ethel  M.  La  Raut,  personally  appeared  before  me, 
that  I  verily  believe  affiant  to  be  the  person  he  represents 
himself  to  be;  and  that  each  question  and  answer  in  the 
foregoing  testimony  was  read  to  him  in  my  presence 
before  he  signed  his  name  thereto,  and  that  the  same 
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was  subscribed  and  sworn  to  before  nie  at  Roseburg, 
Oregon,  this  8th  day  of  May,  1902. 

J.  T.  BRIDGES. 

NOTE:  Every  person  swearing  falsely  to  the  above 
deposition  is  guilty  of  perjury  and  will  be  punished  as 
provided  by  law  for  such  offense.  In  addition  thereto, 
the  money  that  may  be  paid  for  the  lands  is  forfeited, 
c'ud  all  conveyances  of  the  land  or  of  any  right,  title  or 
claim  thereto  are  absolutely  null  and  vnid  as  against 
the  United  States. 

I  HEREBY  CERTIFY,  that  I  have  tested  the  accu- 
racy of  affiant's  information  and  the  bona  fides  of  this 
entry  by  a  clear  and  sufficient  oral  cross-examination  of 
the  claimant  and  his  witnesses,  directed  to  ascertain 
whether  the  entry  is  made  in  good  faith  for  the  appropri- 
ation of  the  land  to  the  entryman's  own  use  and  not  for 
sale  or  speculation,  and  whether  he  has  conveyed  the 
land  or  his  right  thereto,  or  agreed  to  make  any  such  con- 
veyances, or  whether  he  has  directly  or  indirectly  enter- 
ed into  any  contract  or  agreement  in  any  manner  with 
any  person  or  persons  whomsoever  by  which  the  title  that 
may  be  acc|uired  by  the  entry  shall  inure  in  whole  or  in 
part  to  the  benefit  of  any  person,  or  persons  except  him- 
self, and  am  satisfied  from  such  examination  that  the  en- 
try is  made  in  good  faith  for  entryman's  own  exclusive 
use  and  not  for  sale  or  speculation,  nor  in  the  interest  nor 
for  the  benefit  of  any  other  jjcrson,  or  persons,  firm  or 
corporation. 

J.  T.  BRIDGES, 

Register. 
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TIMBER  LAND,    ACT    JUNE  3,  1878— NOTICE 
EOR  PUBLICATION. 
United  States  Land  Office. 

Roseburg,  Oregon,  Feb.  17,  1902. 

Notice  is  hereby  given  that  in  compliance  with  the 
provisions  of  the  Act  of  Congress  of  June  3,  1878,  en- 
titled "An  Act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada,  and  Washington, 
Territory,"  as  extended  to  all  the  Public  Land  States 
by  act  of  Aug.  4,  1892,  Ethel  M.  La  Rant,  of  (town 
or  city)  Saginaw,  County  of  Lane,  State  of  Oregon, 
has  this  day  filed  in  this  office  his  sworn  statement  No. 
2046  for  the  purchase  of  the  Lots  Numbered  9,  10,  15 
and  16,  of  Section  28,  Township  21,  South  of  Range 
2  West  and  will  offer  proof  to  show  that  the  land  sought 
is  more  valuable  for  its  timber  or  stone  than  for 
agricultural  purposes,  and  to  establish  his  claim  to 
said  land  before  the  Register  and  Receiver  of  this 
office  at  Roseburg,  Oregon,  on  Thursday,  the  8th  day 
of  May,  1902. 

He  names  as  witnesses: 

Orin  Robinson,  Cottage  Grove,  Oregon. 

D.  H.  Brumbaugh,  Cottage  Grove,  Oregon. 

Harry  Dunbar,  Eugene  Oregon. 

Lucy  LaRaut,  Wilbur,  Oregon. 

Any  and  all  persons  claiming  adversely  the  above 
described  lands  are  requested  to  file  their  claims  in  this 
office  on  or  before  said  8th  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 
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This  notice  must  be  published  once  a  week  for  ten 
consecutive  weeks  in  a  newspaper  pubHshed  nearest  the 
land,  and  must  also  be  posted  in  a  conspicuous  place 
in  the  land  office  for  the  same  period. 
CERTIFICATE  AS  TO  POSTING  OF  NOTICE. 
United  States  Land  Office. 

Roseburg  Oregon,  May  8,  1902. 
I,  J.  T.  Bridges,  Register  of  the  Land  Office,  certify- 
that  the  above  notice  was  by  me  posted  in  a  conspicuous 
place  in  my  office  during  the  period  of  sixty  (60)  days 
and  over,  I  having  first  posted  the  same  on  the  seven- 
teenth day  of  February,  1902. 

I  further  certify  that  there  are  no  adverse  claims  to 
the  land  herein  described,  known  to  this  office. 

J.  T.  BRIDGES, 

Register. 
12128-10. 
No.  92444.  Receivers  Office,  at  Roseburg,  Ore. 

Act,  June  3,  1878. 

May  8,  1902. 
Received  from  Ethel  M.  LaRaut,  of  Saginaw,  Lane 
County,  Ore.,  the  sum  of  Four  Hundred  and  Seven 
Dollars  and  Five  Cents,  being  in  full  for  the  Lots  9,  10, 
15  and  16,  Quarter  of  Section  No.  28,  in  Township  No. 
21  South  of  Range  No.  2  W.,  containing  162  acres  and 
82  hundredths. 
$2.50  per  acre. 

J.  H.  BOOTH, 
S407.05.  Receiver. 

Received  R.  and  R.  fees  $10. 
$     49c.    Testimony  fee  received.    No.  of  written  words 
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220.  rate  per  one  hundred  words  22 3^ c. 

1212-11. 

No.  924-4.  Land  Office,  at  Roseburg,  Oregon. 

May  9,  1902. 

It  is  hereby  certified  that  in  pursuance  of  law,  Ethel  M. 
La  Raut,  residing  at  Saginaw,  in  Lane  County,  State  of 
Ore.,  on  this  day  purchase  of  the  Register  of  this  office 
the  Lots  9,  10,  15  and  16,  of  Section  No.  28,  in  Township 
No.  21  S.  of  Range  2  W.  of  the  Will.  Principal  Meridian, 
Ore.,  containing  162.82  acres,  at  the  rate  of  Two  Dol- 
lars and  50  Cents,  for  which  the  said  Ethel  M.  LaRaut 
has  made  payment  in  full  as  required  by  law. 

NOW,  therefore,  be  it  known,  that  on  presentation  of 
this  certificate  to  the  COMMISSIONER  OF  THE 
GENERAL  LAND  OFFICE,  the  said  Ethel  M.  La- 
Raut   shall  be  entitled  to  receive  Patent     for  the    lot 

above  described. 

J.  T.  BRIDGES, 

Register. 
12128. 

Patent  to  contain  reservation  according  to  provise  to 

the  Act  of  Aug.  30,  1890. 

No.  9244. 

CASH   ENTRY. 

Land  Office  at 

Roseburg,  Oregon. 

Sec.  2,  Town.  21  S.  Range  2  W.  5-31-04.    No  action 

required  by  Div.  P.  Entry.  INTACT  Ref'd.  C 

G.  A.  P. 
O.  K. 

(     Div.  C.  ) 

(     Lis.  23.  ) 


80  The  United  States  of  America  vs. 

Approved  June  4,  1904.    By  F.  L.  L.  H.  Ex.  Clerk. 

Division  C. 

Patented  August  3,  1904. 

Recorded  Vol.  134,  Page  200. 

Counsel  for  the  Government,  also  offers  in  evidence 
a  similar  set  of  papers  relating  to  the  timber  and  stone 
entry  of  Lucy  M.  LaRaut,  covering  Lots  1,  2,  7  and  8, 
Section  28,  Township  21,  South  of  Range  2  West,  W. 
M.,  and  there  being  no  objections,  the  said  is  received 
and  filed,  marked  Plaintiff's  Exhibit,  "C",  which  is  in 
words  and  figures  as  follows,  to-wit: 

DEPARTMENT  OF  THE  INTERIOR. 

General  Land  Office. 

Washington,  D.  C. 

May  6,  1910. 

I  hereby  certify  that  the    annexed    copies  are  true, 

and  literal  exemplifications  of  the  originals  in  the  files 

of  this  office. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 

subscribed  my  name  and  caused  the  seal  of  this  office 

to  be  Affixed,  at  the  City  of  Washington,  on  the  day 

and  year  above  written. 

[Seal]  JOHN  O'CONNELL, 

Acting  Recorder  of  the  General  Land  Office. 

LUCY  LaRAUT. 

R.  X.  202. 

12130-1. 
State  of  Oregon, 

Couny  of  Lane, — ss. 

I.  C.  J.  Howard,  being  first  duly  sworn,  say  that  I 

am  the  Foreman  of  the   HOHEMIA     NUGGETT. 
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Tliat  said  publication  is  a  weekly  newspaper,  pub- 
lished and  issued  weekly  and  regularly  at  Cottage 
Grove,  in  Lane  County,  State  of  Oregon,  and  is  of 
general  circulation  in  said  county  and  state.  That  the 
notice  of  which  the  one  hereto  attached  is  a  true  and 
correct  copy,  was  published  in  said  paper  once  a  week 
for  9  weeks,  being  published  10  times ;  the  first  on  the 
28th  day  of  February,  1902,  and  the  last  on  the  2nd 
day  of  May,  1S)02.  That  said  notice  was  published 
in  the  regular  and  entire  issue  of  every  number  of 
said  paper  during  said  period  and  time  of  publica- 
tion, and  that  the  said  notice  was  published  in  a  news- 
paper proper,  and  not  in  a  Supplement. 

C.  J.  HOWARD. 
Subscribed  and  sworn  to  before  me  this  2  day  of 
May,  1902. 

M.  G.  GHY, 

N.  P. 

NOTICE  FOR  PUBLICATION. 

United  States  Land  Office, 
Roseburg,  Fed.  17,  1902. 

Notice  is  hereby  given  that  in  compliance  with 
the  provisions  of  the  Act  of  Congress  of  June  3,  1878, 
entitled  "An  Act  for  the  sale  of  timber  land  in  the 
States  of  California,  Oregon,  Nevada  and  Washing- 
ton Territory,"  as  extended  to  all  the  Pacific  Land 
States  by  Act.  of  Aug.  4,  1892,  Lucy  La  Raut,  of  Wil- 
bur, County  of  Douglas,  State  of  Oregon,  has  this 
day  filed  in  this  office  her  sworn  statement,  No.  2045, 
for  the  purchase  of  the  lots  numbered  1,  2,  7  and  8  of 
Section  No.  28,  Township  21  South  of  Range  2,  West, 
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and  will  ofifer  proof  to  show  that  the  land  sought  is 
more  valuable  for  the  timber  or  stone  than  for  agricul- 
tural purposes,  and  to  establish  her  claim  to  said  land 
before  the  Register  and  Receiver  of  this  Office  at 
Roseburg,  Oregon,  on  Thursday,  the  eighth  day  of 
May,  1902. 

She  names  as  witnesses: 

Orin  Robinson,  D.  N.  Brumbaugh,  of  Cottage 
Grove,  Oregon,  Harry  Dunbar  of  Eugene,  Oregon, 
Ethel  LaRaut  of  Saginaw,  Oregon. 

And  all  persons  claiming  adversely  the  above  de- 
scribed land  are  requested  to  file  their  claims  in  this 
office  on  or  before  said  eighth  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 
12130-2. 
NON-MINERAL  AFFIDAVIT. 
This    affidavit    can    be    sworn  to  only  on  personal 
knowledge,  and  cannot  be  made  on  information  and 
believe. 

This  non-mineral  affidavit  accompanying  an  entry 
of  pul)lic  land  must  be  made  by  the  party  making 
the  entry,  and  only  before  the  officer  taking  the  other 
affidavits  required  of  the  entryman. 

DEPARTMENT  OF  THE  INTERIOR. 

United  States  Land  Office. 

Roseburg,  Oregon. 

May  8,  1902. 

Miss  Lucy  LaRaut,  being  duly  sworn  according  to 

law,  deposes  and  says  that  he  is  the  identical  person 

who  is  an  api^licant  for  Government  title  to  the  lots 
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he  is  well  acqiiainted  with  the  character  of  said  de- 
scribed land,  and  with  each  and  every  legal  subdivis- 
ion thereof,  having"  frequently  passed  over  the  same; 
that  his  personal  knowledge  of  said  land  is  such  as  to 
liim  to  testify  understandingly  with  regard  thereto; 
that  there  is  not,  to  his  knowledge,  within  the  limits^ 
thereof,  any  vein  or  lode  of  quartz,  or  other  rock  in 
place,  bearing  gold,  silver,  cinnabar,  lead,  tin,  or  cop- 
per, or  any  deposit  of  coal ;  that  there  is  not  within 
the  limits  of  said  land,  to  his  knowledge,  any  placer, 
cement,  gravel,  or  other  valuable  mineral  deposit ;  that 
the  land  contains  no  salt  spring,  or  deposit  of  salt  in 
any  form  sufficient  to  render  it  chiefly  valuable  there- 
for; that  no  portion  of  said  land  is  claimed  for  mining 
purposes  under  the  local  customs  or  rules  of  miners, 
or  otlierwise;  that  no  portion  of  said  land  is  worked 
for  mineral  during  any  part  of  the  year  by  any  person, 
or  persons;  that  said  land  is  essentially  non-mineral 
land,  and  that  his  application  therefor  is  not  made  for 
the  purpose  of  fraudulently  obtaining  title  to  the  min- 
eral land,  but  with  the  object  of  securing  the  land  for 
timber  purposes,  and  that  his  post-office  address  is 
Wilbur,  Oregon. 

MISS  LUCY  LaRAUT. 
T  hereby  certify  that  the  foregoing  affidavit  was 
read  to  affiant  in  my  presence  before  he  signed  his 
name  thereto;  that  said  affiant  is  to  me  personally 
known  (or  has  been  satisfactorily  identified  before  me 
by ,  and  that  I  verily  be- 
lieve him  to  be  a  credible  person  and  the  person  he 
represents  himself  to  be,  and  that  this  affidavit  was 
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subscribed  and  sworn  to  before  me  at  my  office  in 
Roseburg,  Oregon,  with  the  Roseburg  Oregon  land 
district  on  this  8th  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 

NOTE:  The  officer  before  whom  the  deposition 
is  taken  should  call  the  attention  of  the  witness  to  the 
following  section  of  the  Revised  Statutes,  and  state 
to  him  that  it  is  the  purpose  of  the  Government,  if  it 
be  ascertained  that  he  testifies  falsely  to  prosecute 
him  to  the  full  extent  of  the  law. 

REVISED  STATUTES  OF  THE  UNITED 

STATES,  Title  LXX.  Crimes— Chapter  4. 
Sec.  5392.  Every  person  who  having  taken  an  oath 
before  a  competent  tribunal,  officer,  or  person,  in  any 
case  in  which  a  law  of  the  United  States  authorizes 
an  oath  to  be  administered  that  he  will  testify,  de- 
clare, depose  or  certify  truly,  or  that  any  written  tes- 
timony, declaration,  deposition  or  certificate  by  him 
subscribed  is  true,  willfully  and  contrary  to  such  oath 
states  or  subscribed  any  material  matter  which  he 
does  not  believe  to  be  true,  is  guilty  of  perjury,  and 
shall  be  punished  by  fine  of  not  more  than  two  thou- 
sand dollars  and  by  imprisonment,  at  hard  labor,  not 
more  than  five  years  and  shall  moreover  that  after  be 
incapable  of  giving  testimony  in  any  court  of  the 
United  States  until  such  time  as  the  judgment  against 
him  is  reversed. 

12130-4. 

(Tlic  testimony  of  two  witnesses,  in  tiiis  form  tak- 
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en  sepanitcl}   rc(|uirecl  in  each  case.) 
TESTIMONY  OF  WITNESS  UNDER  ACTS  OF 
JUNE  3,  1878,  AND  AUGUST  4,  1892. 

I,  Harry  Dunbar,  being  called  as  a  witness  in  sup- 
port of  the  application  of  Lucy  LaRaut,  to  purchase 
the  Lots,  1,  2,  7  and  8,  of  Section  28,  Township  21  S., 
of  Range  2  West,  testifies  as  follows: 

().  1.  What  is  your  age,  post-office  address  and 
where  do  you  reside? 

A.  Twenty-five  years,  Eugene,  Oregon,  and  I  re- 
side there. 

Q.  2.  Are  you  acquainted  with  the  land  above  de- 
scribed by  personal  inspection  of  each  of  its  smallest 
legal  subdivisions? 

A.     I  am. 

Ques.  3.  When  and  in  what  manner  was  such  in- 
spection made? 

Ans.     I  was  on  the  land  Feb.  15,  1902. 

Ques.  4.  Is  it  occupied,  or  are  there  any  improve- 
ments on  it,  not  made  for  ditch  or  canal  purposes,  or 
which  were  not  made  by,  or  do  not  belong  to,  the  said 
applicant? 

Ans.     No. 

Q.  5.     Is  it  fit  for  cultivation  ? 

Ans.     No. 

Ques.  6.  What  causes  render  it  unfit  for  cultiva- 
tion ? 

Ans.     On  account  of  the  hills  and  rocks. 

Ques.  7.  Are  there  any  salines,  or  indications  of 
deposits,  gold,  silver,  cinnabar,  copper,  or  coal  on  this 
land?     If  so,  state  what  they  are,  and  whether  the 
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springs  or  mineral  deposits  are  valuable. 

Ans.    None  to  my  knowledge. 

■Ques.  8.  Is  the  land  more  valuable  for  mineral  or 
any  other  purposes  than  for  the  timber  or  stone  there- 
on?   Or  is  it  chiefly  valuable  for  timber  or  stone? 

Ans.    Chiefly  valuable  for  timber. 

Ques.  9.  From  what  fact  do  you  conclude  that  the 
land  is  chiefly  valuable  for  timber  or  stone? 

Ans.     From  amount  of  timber  on  the  land. 

Ques.  10.  Do  you  know  whether  the  applicant  has 
directly  or  indirectly  made  any  agreement,  or  con- 
tract, in  any  way  or  manner,  with  any  person  whom- 
soever, by  which  the  title  which  he  may  acquire  from 
the  Government  of  the  United  States  may  inure  in 
whole  or  part  to  the  benefit  of  any  person  except  him- 
self? 

Ans.    She  has  not  to  my  knowledge. 

Ques.  11.  Are  you  in  any  way  interestted  in  this  ap- 
plication, or  in  the  land  above  described,  or  the  tim- 
ber or  stone,  salines  mines,  or  improvements,  of  any 
description  whatever  thereon  ? 

Ans.    No. 

HARRY  DUNBAR. 

I  hereby  certify  that  each  Cjuestion  and  answer  in 
the  foregoing  testimony  \yas  read  to  the  witness  be- 
fore he  signed  his  name  thereto,  and  that  the  same 
was  subscribed  and  sworn  to  before  me  this  8th  day 
of  May,  1902. 

J.  T.   r,RTDGFS, 

Register. 

NOTR:    The  officer  before  whom  the  testimony  is 
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taken,  slioiikl  call  the  attention  of  the  witness  to  tlic 
following  section  of  the  Revised  Statutes,  and  state 
to  him  that  it  is  tlie  purpose  of  the  Government,  if  it 
he  ascertained,  tliat  he  testifies  falsely,  to  i)rosecute 
him  to  the  full  extent  of  the  law. 

TITLE  LXX— CRIMES,  Cha]).  4. 

Sec.  5392.  Every  person  who  havinpf  taken  an  oath 
before  a  competent  tribunal,  officer,  or  person,  in  any 
case  in  which  a  law  of  the  United  States  authorizes 
an  oath  to  be  administered,  that  he  will  testify,  de- 
clare, depose,  or  certify  truly,  or  that  any  written  tes- 
timony, declaration,  deposition,  or  certificate  by  him 
subscribed  is  true,  willfully,  and  contrary  to  such 
oath,  states  and  subscribes  any  material  matter  which 
he  does  not  believe  to  be  true,  is  guilty  of  perjury, 
and  shall  be  punished  by  a  fine  of  not  more  than  two 
thousand  dollars,  and  by  imprisonment,  at  hard  labor, 
not  more  than  five  years,  and  shall,  moreover,  there- 
after be  incapable  of  giving  testimony  in  any  court 
of  the  United  States  until  such  time  as  the  judgment 
against  him  is  reversed.     (See  Sec.  1750.) 

12130-5. 

(The  testimony  of  claimant  and  witness  must  be 
taken  at  SAME  TIME,  and  before  the  REGISTER 
AND  RECEIVER  of  the  land  district  in  which  the 
land  is  situated.) 

TIMBER  AND  STONE  LANDS. 
TESTIMONY  OF  CLAIMANT. 

I,  Miss  Lucy  LaRaut,  being  called  as  a  witness  in 
support  of  his  application  to  purchase  the  lots  No. 
1,  2.  7.  8  of  Section  28,  Township  21  S.,  Range  Tw^o 
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West,  testifies  as  follows. 

Ques.  1.  What  is  your  age,  post-office  address,  and 
where  do  you  reside? 

Ans.  23  years,  Wilbur,  Ore.e^on,  and  I  reside 
there.     (I  am  unmarried.) 

Ques.  2.  Are  you  a  native  born  citizen  of  the 
United  States;  and  if  so,  in  what  state  or  territory 
were  you  born?* 

*In  case  the  party  is  of  foreign  birth,  a  certified 
transcript  from  the  court  records  of  declaration  of  in- 
tention to  become  a  citizen,  or  naturalization,  or  a 
copy  thereof,  certified  by  the  officer,  taking  this  proof, 
must  be  filed  with  the  case. 

121230. 

Ans.     I  am,  was  born  in  Oregon. 

Cues.  3.  Are  you  the  identical  person  who  ap- 
plied to  purchase  this  land  on  the  17  day  of  February, 
1902,  and  made  the  sworn  statements  assigned  by  law 
before  the  Register  (or  Receiver)  on  that  day^ 

Ans.     I  am. 

Ques.  4.  Are  you  acquainted  with  tlie  land  above 
described  by  personal  inspection  of  each  of  its  small- 
est legal  subdivisions? 

Ans.     T  am. 

Ques.  5.  When  and  in  what  manner  were  such 
inspections  made? 

Ans.  On  the  15th  day  of  February,  1902.  by  go- 
ing over  the  land. 

Ques.  6.  Is  the  land  occupied?  Or  are  there  any 
improvements  on  it  not  made  for  ditch,  or  canal  pur- 
poses, or  which  were  not  made  by  or  do  not  belong 
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to  you? 

Ans.     No. 

Ques.  7.  Is  the  land  fit  for  cultivation,  or  would 
it  be  fit  f(tr  cultivation  if  the  timber  were  removed? 

Ans.     I  think  not. 

Ques.  8.  What  is  the  situation  of  this  land  and 
what  is  the  nature  of  the  soil  and  what  causes  render 
the  land  unfit  for  cultivation? 

Ans.     It  is  very  mountainous,  and  the  soil  is  rocky. 

Ques.  9.  Are  there  any  salines,  or  indications  of 
deposits  of  gold,  silver,  cinnabar,  copper,  or  coal  on 
this  land,  if  so,  state  what  they  are,  and  whether  the 
springs  or  mineral  deposits  are  valuable. 

Ans.     No. 

Ques.  10.  Is  the  land  more  valuable  for  mineral 
or  any  other  purposes  than  for  the  timber  or  stone 
theron,  or  is  it  chiefly  valuable  for  timber  and  stone? 

Ans.     Chiefly  valuable  for  its  timber. 

Cues.  11.  From  what  fact  do  you  conclude  that 
the  land  is  chiefly  valuable  for  timber  or  stone? 

Ans.  From  the  amount  of  timber  that  is  on  the 
land. 

Cues.  12.  What  is  the  estimated  market  value  of 
the  timber  standing  upon  this  land? 

Ans.    About  $800. 

Ques.  13.  Have  you  sold  or  transferred  your  claim 
to  this  land  making  your  sworn  statement,  or  have 
you  directly  or  indirectly  made  any  agreement  or  con- 
tract, in  any  way  or  manner,  with  any  person  whom- 
soever, by  which  the  title  which  you  may  acquire  from 
the  Government  of  the  United  States  mav  inure,  in 
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whole  or  in  part,  to  the  benefit  of  any  person  except 
yourself? 

Ans.     I  have  not. 

Ques.  14.  Do  you  make  this  entry  in  good  faith 
for  the  appropriation  of  the  land  exclusively  to  your 
own  use  and  not  for  the  use  or  benefit  of  any  other 
person? 

Ans.     I  do. 

Cues.  15.  Has  any  other  person  than  yourself,  or 
has  any  firm,  corporation,  or  association  any  interest 
in  the  entry  you  are  now  making,  or  in  the  land,  or  in 
the  timber  thereon? 

Ans.     No. 

MISS  LUCY  LaRAUT. 

I  hereby  certify  that  the  abovenamed  Miss  Lucy 
LaRaut  personally  appeared  before  me ;  that  I  verily 
believe  affiant  to  be  the  person  he  represents  himself 
to  be,  and  that  each  question  and  answer  in  the  fore- 
going testimony  was  read  to  him  in  my  presence  be- 
fore he  signed  his  name  thereto,  and  that  the  same 
was  subscribed  and  sworn  to  before  me  at  Roseburg, 
Oregon,  this  8  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 

NOTE:  Every  person  swearing  falsely  to  the 
above  deposition  is  guilty  of  a  perjury  and  will  be 
punished  as  provided  by  law  for  such  ofifense.  In  ad- 
dition thereto  the  money  that  may  be  paid  for  the 
lands  is  forfeited,  and  all  conveyances  of  the  land  or 
of  any  right,  title,  or  claim  thereto  are  absolutely  null 
and  void  as  against  the  United  States. 
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I  hcrcl)y  certify  that  \  have  tested  the  accuracy  of 
affiant's  information  and  the  bona  fides  of  this  entry 
by  a  close  and  sufficient  oral  cross-examination  of  the 
claimant  and  his  witnesses,  directed  to  ascertain 
whether  the  entry  is  made  in  good  faith  for  the  appro- 
priation of  the  land  to  the  entry-man's  own  use  and 
not  for  sale  or  speculation,  and  whether  he  has  con- 
\c}ed  the  land,  or  his  right  thereto,  or  agreed  to  make 
any  such  conveyance,  or  whether  he  has  directly  or 
indirectly  entered  into  any  contract  or  agreement  in 
any  manner  with  any  person  or  persons,  whomsoever 
by  which  the  title  that  may  be  acquired  by  the  entry 
shall  inure  in  whole  or  in  part  to  the  benefit  of  any 
person,  or  persons  except  himself,  and  am  satisfied 
from  such  examination  that  the  entry  is  made  in  good 
faith  for  entryman's  own  exclusive  use  and  not  for 
sale  or  speculation,  nor  in  the  interest  nor  for  the 
benefit  of  any  other  person  or  persons,  firm,  or  cor- 
poration. 

J.  T.   BRIDGES, 

Register. 
12130-7. 
DEPARTMENT  OF  THE  INTERIOR. 
United  States  Land  Office. 

Roseburg,  Oregon,  May  8,  1902. 

D.  H.  Brumbaugh,  being  first  duly  sworn,  deposes 
and  says  that  he  is  the  identical  person  who  acted  as 
a  witness  in  the  timber  cash  entry  of  Lucy  LaRaut 
for  the  Lots  1,  2,  7  and  8,  in  Sec.  28,  Tp.  21,  S.,  R.  2 
West,  upon  wdiich  final  proof  was  submitted  this  8th 
day  of  May,  1902,  and  that  his  name  in  the  printed 
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notice  was  printed  D.  N.  Brumbaugh,  which  is  incor- 
rect as  it  should  have  been  D.  H.  and  it  is  for  the  rea- 
son of  correcting  the  same  that  this  affidavit  is  made. 

D.  H.  BRUMBAUGH. 
Subscribed  and  sworn  to  before  me  this  8th  day  of 
May,  1902. 

J.  T.  BRIDGES, 

Register. 

12130-8. 

TIMBER  LAND  ACT  June  3,  1878,  NOTICE  OF 

PUBLICATION. 

United  States  Land  Office, 

Roseburg,  Oregon, 

February  17,  1902. 
Notice  is  hereby  given  that  in  compliance  with  the 
provisions  of  the  act  of  Congress  of  June  3,  1878,  en- 
titled "An  Act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada,  and  Washing- 
ton Territory"  as  extended  to  all  the  Public  Land 
States  by  act  of  August  4,  1892.  Lucy  LaRaut,  of 
(town  or  city)  Wilbur,  county  of  Douglas,  (State  or 
Territory)  of  Oregon,  has  this  day  filed  in  his  office 
his  sworn  statement  No.  2045,  for  the  purchase  of  the 
Lots  Numbered  1,  2,  7  and  8,  of  Section  No.  28,  Town- 
ship 21,  South  of  Range  2  West,  and  will  ofifer  proof 
to  show  that  the  land  sought  is  more  valuable  for  its 
timber  or  stone  than  for  agricultural  purposes,  and  to 
establish  his  claim  to  sand  land,  before  the  Register  and 
Receiver  of  this  office  at  Roseburg,  Oregon,  on  Thurs- 
day, the  8  day  of  May,  1902. 
He  names  as  witnesses: 
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Orin  Robinson,  of  Cottage  Grove,  Oregon. 

D.  N.  Brumbaugh,  of  Cottage  Grove,  Oregon. 

Harry  Dunbar,  Eugene,  Oregon. 

Ethel  LaRaut,  of  Saginaw,  Oregon. 

Any  and  all  persons  claiming  adversely  the 
above-described  lands  are  requested  to  file  their 
claims  in  this  office  on  or  before  the  8th  day  of  May, 
1902. 

J.  T.  BRIDGES, 

Register. 

This  notice  must  be  published  once  a  week  for  ten 
consecutive  weeks  in  a  newspaper  published  nearest 
the  land,  and  must  also  be  posted  in  a  conspicuous 
place  in  the  land  office  for  the  same  period. 

CERTIFICATE  AS  TO  POSTING  OF  NOTICE. 
United  States  Land  Office. 
Roseburg,  Oregon,  May  8,  1902. 
I,  J.  T.  Bridges,  Register  of  the  land  office,  certify 
that  the  above  notice  was  by  me  posted  in  a  conspic- 
uous place  in  my  office  during  the  period  of  sixty  (60) 
days  and  over,  I  having  first  posted  the  same  on  the 
17th  day  of  February,  1902. 

I  further  certify  that  there  are  no  adverse  claims  to 
the  land  herein  described  known  to  this  office. 

J.  T.  BRIDGES, 

Receiver. 
12130-9. 

This  affidavit  can  be  made  only  upon  the  personal 
knowledge  of  applicant  derived  from  his  own  per- 
sonal examination  of  the  land. 
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TIMBER  AND  STONE  LANDS  SWORN 
STATEMENT. 
To  be  made  in  Duplicate. 
Land  Office  at  Roseburg,  Oregon. 

Date,  February  17,  1902. 
I,  Lucy  LaRaut  (unmarried)  of  Wilbur,  County  of 
Douglas,  State  of  Oregon,  desiring  to  avail  myself 
of  the  provisions  of  the  act  of  Congress  of  June  3, 
1878,  entitled  "An  act  for  the  sale  of  timber  lands  in 
the  States  of  California,  Oregon,  Nevada,  and  in 
Washington  Territory,"  as  extended  to  all  the  Public 
Land  States  by  act  of  August  4,  1892,  for  the  pur- 
chase of  the  Lots  Numbered  1,  2,  7  and  8,  of  Section 
28,  Township  21,  South  of  Range  2  West,  in  the  dis- 
trict of  lands  subject  to  sale  at  Roseburg,  Oregon,  do 
solemnly  swear  that  I  am  a  native  born  citizen  of  the 
United  States  of  the  age  of  23  years,  by  occupation 
Housekeeper,  that  I  have  personally  examined  said 
land,  and  from  my  personal  knowledge  state  that  said 
land  is  unfit  for  cultivation,  and  valuable  chiefly  for  its 
timber;  that  it  is  uninhabited;  that  it  contains  no 
mining  or  other  improvements,  nor  as  I  verily  believe, 
any  valuable  deposit  of  gold,  silver,  cinnabar,  copper, 
or  coal;  that  I  have  made  no  other  application  under 
said  acts,  that  I  do  not  apply  to  purchase  the  land 
above  described  on  speculation,  but  in  good  faith  to 
appropriate  it  to  my  own  exclusive  use  and  benefit, 
and  that  I  have  not  directly,  or  indirectly,  made  any 
agreement  or  contract,  or  in  any  way  or  manner,  with 
any  person,  or  persons,  whomsoever,  ])y  which  the 
title  T  may  accjuire  from  the  GoveiTiment  of  the  I'nit- 
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ed  States  may  inure  in  whole  or  in  part  to  the  benefit 
of  any  person  except  myself,  and  that  my  post-office 
address  is  Wilbur,  Ore. 

LUCY  LaRAUT, 
Wilbur,  Oregon. 

Douglas  Co. 

I  hereby  certify  that  the  foregoing  affidavit  was 
read  to  affiant  in  my  presence  before  he  signed  his 
name  thereto,  that  said  affiant  is  to  me  personally 
known   (or  has  been  satisfactorily  identified  before 

"^^  ^^y )  and  that  I  verily  believe  him 

to  be  the  person  he  represents  himself  to  be,  and  that 
this  affidavit  was  subscribed  and  sworn  to  before  me 
this  17th  day  of  February,  1902. 

J.  H.  BOOTH, 
Receiver. 

NOTE :  Every  person  swearing  falsely  to  the  fore- 
going affidavit  is  guilty  of  perjury,  and  will  be  pun- 
ished as  provided  by  law  for  such  offense,  in  addition 
thereto,  the  money  that  may  be  paid  for  the  land  is 
forfeited  and  all  conveyances  of  the  land  or  of  any 
right,  title,  or  claim  thereto,  are  absolutely  null  and 
void  as  against  the  United  States. 

In  case  the  party  has  been  naturalized  or  has  de- 
clared his  intention  to  become  a  citizen,  a  certified 
copy  of  his  certificate  of  naturalization  or  declaration 
of  intention,  as  the  case  may  be,  must  be  furnished. 

If  the  residence  is  in  a  city,  the  street  and  number 
must  be  given. 


96  The  United  States  of  America  vs. 

12130-10. 
No.  92216. 

RECEIVER'S  OFFICE  at  Roseburg,  Oregon. 

May  8,  1902. 
Act  June  3,  1878. 

RECEIVED  FROM  Lucy  LaRaut,  of  Wilbur, 
Douglas  County,  Oregon,  the  sum  of  Four  Hundred 
and  7  dollars  and  five  cents;  being  in  full  for  the  Lots 
1,  2,  7  and  8,  quarter  of  Section  28,  in  Township  No. 
21  South,  of  Range  No.  2  West,  containing  162  acres 
and  92  hundredths,  at  $2.50  per  acre. 

J.  H.  BOOTH, 

Receiver. 
$407.05. 
Received  R.  &  R.  fee  $10.00. 

$.49c  testimony  fee  received.  Number  of  written 
words  220,  rate  per  100  words  22}4  cents. 

12130-11 
LAND  OFFICE  at  Roseburg,  Oregon. 

May  8,  1902. 
No.  9246. 

I  hereby  certify  that  in  pursuance  of  law,  Lucy  La 
Raut,  residing  at  Wilbur,  in  Douglas  County,  State 
of  Oregon,  on  this  day  purchased  of  the  Register  of 
this  Office  the  Lots  1,  2,  7  and  8,  of  Section  28,  in  Town- 
ship No.  21  S.  of  Range  No.  2  W.,  of  the  Willamette 
Principal  Meridian,  Ore.,  containing  162.82  acres  at 
the  rate  of  Two  Dollars  and  50  cents  per  acre,  amount- 
ing to  Four  Hundred  and  7  dollars,  and  five  cents, 
for  which  the  said  Lucy  La  Raut,  has  made  pciyment 
in  full  as  required  by  law. 
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NOW,  THEREFORE,  be  it  known  that  on  presen- 
tation of  this  certificate  to  the  COMMISSIONER  OF 
THE  GENERAL  LAND  OFFICE,  the  said  Lucy 
La  Rant,  shall  be  entitled  to  receive  a  Patent  for  the 
lot  above  described. 

J.  T.  BRIDGES, 

Register. 
12130-12. 
No.  9246. 
CASH  ENTRY. 
Land  Office  at 
Roseburg,  Oregon. 
Sec.  28.  Town,  21  S.  Range  2  W. 
:  5-31-  No.  Action  Required  by 

Div.  P.  Entry.     INTACT  Ref'd  C 

G.  &  P. 
O.  K. 

Approved  June  4,  1904, 
by  FLLH.    Ex.  Clerk. 

Division  C. 
Patented  August  3,  1904. 
Recorded  ^^ol.  134,  Page  202. 
Counsel  for  the  government  offers  in  evidence  a 
similar  set  of  papers  for  the  same  purpose,  covering 
the  timber  and  stone  entry  of  Stephen  A.  La  Raut, 
and  embracing  the  Northeast  quarter  of  Section  25' 
Township  21  South  of  Range  three  West,  of  Willam- 
ette Meridian,  and  there  being  no  objection,  the  same 
IS  received  and  filed,  marked  plaintiff's  "Exhibit  "D," 
and  is  in  words  and  figures  as  follows,  to-wit : 
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DEPARTMENT  OF  THE  INTERIOR. 

General  Land  Office. 

Washington,  D.  C. 

May  6,  1910. 
I  hereby  certify  that  the  annexed  copies  are  true, 
and  literal   exemplifications  of  the  originals   in   the 
files  of  this  office. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
subscribed  my  name  and  caused  the  seal  of  this  office 
to  be  affixed  at  the  city  of  Washington,  on  the  day 
and  year  above  written. 

[Seal.]  JOHN  O'CONNELL, 

Acting  Recorder  of  the  General  Land  Office 
12126-L 
TIMBER  LAND,  ACT  JUNE    3,    1878,    NOTICE 
FOR  PUBLICATION. 
United  States  Land  Office, 

Roseburg,  Oregon,  February  7,  1902. 
Notice  is  hereby  given  that  incompliance  with  the 
provisions  of  the  act  of  Congress  of  June  3,  1878,  en- 
titled "An  act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada,  and  Washing- 
ton Territory,"  as  extended  to  all  the  Public  Land 
States  by  act  of  August  4,  1892,  Stephen  A,  La  Raut, 
of  Saginaw,  County  of  Lane,  State  of  Oregon,  has 
this  day  filed  in  this  office  his  sworn  statement  No. 
2026,  for  the  purchase  of  the  N  E  ^  of  Section  No.  26, 
Township  21  S.  South  of  Range  3  W.,  and  will  offer 
proof  to  show  that  the  land  sought  is  more  valuable 
for  its  timber  or  stone  than  for  agricultural  purposes, 
and  to  establish  his  claim  to  said  land  before  the  Reg- 
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ister  and  Receiver  of  this  office  at  Rosebiirg,  Oregon, 
on  Wednesday,  the  /ih  day  of  May,  1902. 
He  names  as  witnesses: 

Mrs.  Alice  La  Raut,  of  Saginaw,  Oregon. 

George  Riggs,  of  Mabel,  Oregon. 

James  Lee,  of  Cottage  Grove,  Oregon. 

Daniel  H.  Brumbaugh,  of  Cottage  Grove  Oregon. 

Any  and  all  persons  claiming  adversely  the  above- 
described  lands  are  requested  to  file  their  claims  in 
this  office  on  or  before  said  7th  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 

This  notice  must  be  published  once  a  week  for  ten 
consecutive  weeks  in  a  newspaper  published  nearest 
the  land,  and  must  be  also  posted  in  a  conspicuous 
place  in  the  land  office  for  the  same  period. 

CERTIFICATE  AS  TO  POSTING  OF  NOTICE. 
United  States  Land  Office, 
Roseburg,  Oregon,  May  7,  1902. 
I,  J.  T.  Bridges,  Register  of  the  Land  Office,  certi- 
fy that  the  above  notice  was  by  me  posted  in  a  con- 
spicuous    place  in  my  office     during     the     period     of 
sixty  (60)  days  and  over,  I  having  first  posted  the 
same  on  the  7th  day  of  Feb.  1902. 

I  further  certify  that  there  are  no  adverse  claims 
to  the  land  herein  described  known  to  this  office. 

J.  T.  BRIDGES, 

Register. 
STEPHEN  A.  LA  RAUT. 
12126-2. 
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STATE  OF  OREGON, 

County  of  Lane — ss. 

I,  C.  J.  Howard,  being  first  duly  sworn,  say  that 
T  am  the  Foreman  of  BOHEMIA  NUGGET.  That 
said  pubhcation  is  a  weekly  newspaper  pubHshed* 
and  issued  weekly  and  regularly  at  Cottage  Grove, 
in  Lane  County,  State  of  Oregon,  and  is  of  general 
circulation  in  said  county  and  State.  That  the  notice 
of  which  the  one  hereto  attached  is  a  true  and  cor- 
rect copy,  was  published  in  said  paper  once  a  week  for 
9  weeks,  being  published  10  times  the  first  on  the 
28th  day  of  February,  1902,  and  the  last  on  the  2nd 
day  of  May,  1902.  That  said  notice  was  published 
in  the  regular  and  entire  issue  of  every  number  of  said 
paper,  during  said  period  and  time  of  publication,  and 
that  the  said  notice  was  published  in  a  newspaper 
proper  and  not  in  a  Supplement. 

C.  J.  HOWARD, 

Subscribed  and  sworn  to  before  me  this  2  day  of 
May,  1902. 

M.  G.  GHY, 

N.  P. 
NOTICE  OF  PUBLICATION. 
UNITED  STATES  LAND  OFFICE, 

Roseburg,  Oregon,  Feb.  7,  1902. 

Notice  is  hereby  given  that  in  compliance  with 
the  provisions  of  the  Act  of  Congress  of  June  3,  1878, 
entitled  "An  act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada  and  Washing- 
ton Territory,  "as  extended  to  all  the  Public  Land 
States  by  act  of  August  4,  1892,  Stephen  A.  La  Raut, 
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of  Saj^-inaw.  County  of  Lane,  State  of  Oregon,  has 
this  day  filed  in  this  f)ffice  his  sworn  statement  No. 
2026  for  the  j)urcliase  of  the  NEj4  of  Section  No.  26, 
Township  21  South  of  Range  3  West,  and  will  offer 
proof  to  show  that  the  land  sought  is  more  valuable 
for  its  timber  or  stone  than  for  agricultural  purposes, 
and   to  establish   his   claim   to   said   land  before   the 
Register  and  Receiver  of  this  office  at  Roseburg,  Ore- 
gon, on  Wednesday,  the  7th  day  of  May,  1902. 
He  names  as  witnesses: 
Mrs.  Alice  La  Raut,  of  Saginaw,  Oregon. 
George  Riggs,  of  Mable,  Oregon. 

James  Lee,  Daniel  H.  Brumbaugh,  of  Cottage 
Grove,  Oregon. 

Any  and  rdl  persons  claiming  adversely  the  above 
described  lands  are  requested  to  file  their  claims  in 
this  office  on  or  before  the  said  7th  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 

(Testimony  of  two  witnesses,  in  this  form  taken 
separately  required  in  each  case. 
TESTIMONY  OF  WITNESS  UNDER  ACTS  of 
JUNE  3,  1878,  and  AUGUST  4,  1892. 

Mrs.  Alice  La  Raut,  being  called  as  a  witness  in 
support  of  the  application  of  Stephen  A.  La  Raut,  to 
purchase  the  NE54  of  Section  26,  Township  21,  South 
of  Range,  3  West,  testifies  as  follows: 

Question  1.  What  is  your  age,  post-office  address, 
and  where  do  you  reside? 

Answer.  40  years,  Saginaw,  Oregon,  and  I  reside 
there. 
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Ques.  2.  Are  you  acquainted  with  land  above  de- 
scribed by  personal  inspection  of  each  of  its  smallest 
legal  subdivisions? 

Ans.     I  am. 

Ques.  3.  When  and  in  what  manner  was  such  in- 
spection made? 

Ans.     I  was  over  the  land  Feb.  4,  1902. 

Ques.  4.  Is  it  occupied,  or  are  there  any  improve- 
ments on  it  not  made  for  ditch  or  canal  purposes  or 
which  were  not  made  by,  or  do  not  belong  to  the  said 
applicant? 

Ans.     No. 

Ques.  5.     Is  it  fit  for  cultivation? 

Ans.     No. 

Ques.  6.  What  causes  render  it  unfit  for  cultiva- 
tion? 

Ans.  It  is  steep,  rocky,  has  deep  canyons,  and  cov- 
ered with  timber. 

Ques.  7.  Kyq  there  any  salines,  or  indications  of 
deposit  of  gold,  silver,  cinnabar,  copper,  or  coal  on 
this  land?  If  so,  state  what  they  are,  and  whether 
the  springs  or  mineral  deposits  are  valuable. 

Ans.     None  that  I  know  of. 

Ques.  8.  Is  the  land  more  valuable  for  mineral  or 
any  other  purposes  than  for  the  timber  or  stone  there- 
on, or  is  it  chiefly  valuable  for  timber  or  stone? 

Ans.     Chiefly  valuable  for  timber. 

Ques.  9.  From  what  facts  do  you  conclude  that  the 
land  is  chiefly  valuable  for  timber  or  stone? 

Ans.  It  is  steep  and  rocky  and  nothing  else  of 
value  on  it. 
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Ques.  10.  Do  you  know  whether  the  appHcant  has 
directly,  or  indirectly  made  any  agreement  or  con- 
tract, in  any  way  or  manner  with  any  person  whom- 
soever, by  which  the  title  which  he  may  acquire  from 
the  government  of  the  United  States  may  inure  in 
whole  or  in  part  .  to  the  benefit  of  any  person  except 
himself? 

Ans.     He  has  not  to  my  knowledge. 

Ques.  11.  Are  you  in  any  way  interested  in  this 
application,  or  in  the  lands  above  described,  or  the 
timber  or  stone,  salines,  mines,  or  improvements  of 
any  description  whatever  thereon  ? 

Ans.     No. 

MRS.  ALICE  LA  RAUT. 

I  hereby  certify  that  each  question  and  answer  in 
the  foregoing  testimony  was  read  to  the  witness  be- 
fore she  signed  her  name  thereto,  and  that  the  same 
was  subscribed  and  sworn  to  before  me  this  7th,  May, 
1902. 

J.  T.  BRIDGES, 

Register. 

NOTE.  The  officer  before  whom  the  testi- 
mony is  taken  should  call  the  attention  of  the  witness 
to  the  following  section  of  the  Revised  Statutes,  and 
state  to  him  that  it  is  the  purpose  of  the  Government, 
if  it  be  ascertained  that  he  testifies  falsely,  to  prose- 
cute him  to  the  full  extent  of  the  law. 

TITLE  LXX  CRIMES— Chapter  4. 

Sec.  5392.  EVERY  person  who,  having  taken  an 
oath  before  a  competent  tribunal,  officer,  or  person, 
in  any  case  in  which  a  law  of  the  LTnited  States  au- 
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thorizes  an  oath  to  be  administered,  that  he  will  testi- 
fy, declare,  depose,  or  certify  truly,  or  that  any  written 
testimony,  declaration,  deposition  or  certificate  by 
him  subscribed  is  true,  wilfully  and  contrary  to  such 
oath,  states  and  subscribes  any  material  matter  which 
he  does  not  believe  to  be  true,  is  guilty  of  perjury,  and 
shall  be  punished  by  a  fine  of  not  more  than  two  thou- 
sand dollars,  and  by  imprisonment,  at  hard  labor,  not 
more  than  five  years,  and  shall,  moreover,  thereafter 
be  incapable  of  giving  testimony  in  any  court  of  the 
United  States  until  such  time  as  the  judgment  against 
him  is  reversed.     (See  Sec.  1750.) 

Testimony  of  claimant  and  witnesses  must  be  tak- 
en at  the  Same  Time,  and  before  the  REGISTER 
AND  RECEIVER,  of  the  land  district  which  the  land 
is  situated. 

TIMBER  AND  STONE  LANDS. 

Stephen  A.  La  Raut,  being  called  as  a  witness  in 
support  of  his  application  to  purchase  the  NE%  of 
Section  26,  Township  21,  S.  Range  3  West,  testifies  as 
follows : 

Question  1.  What  is  your  age,  post-office  address, 
and  where  do  you  reside? 

Ans.  40  years,  Saginaw,  Oregon,  and  I  reside 
there. 

Ones.  2.  Are  you  a  native  born  citizen  of  the  Unit- 
ed States;  and  if  so,  in  what  state  or  territory  were 
you  born  ? 

Ans.     I  am,  was  born  in  Oregon. 

Ones.  3.  Are  you  the  identical  person  who  applied 
to  purchase  this  land  on  the  7,  day  of  February,  1902? 
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and  made  the  sworn  statement  by  law  before  the 
Register? 

Ans.     I  am. 

Qucs.  4.  Are  you  acquainted  with  the  land  above 
described  by  personal  inspection  of  each  of  its  small- 
est legal  sub-divisions? 

Ans.     I  am. 

Cues.  5.  When  and  in  what  manner  was  such  in- 
spection made? 

Ans.  On  the  4th  day  of  Feb.  1902  by  going  over 
the  land. 

'Ques.  6.  Is  the  land  occupied ;  or  are  there  any  im- 
provements on  it  not  made  for  ditch  or  canal  purposes, 
or  which  were  not  made  by  or  do  not  belong  to  you? 

Ans.     No. 

Ques.  7.  Is  the  land  fit  for  cultivation,  or  would 
it  be  fit  for  cultivation  if  the  timber  were  removed? 

Ans.     No. 

Cues.  8.  What  is  the  situation  of  this  land,  and 
what  is  the  nature  of  the  soil,  and  w^hat  causes  render 
the  land  unfit  for  cultivation? 

Ans.     It  is  mountainous  and  the  soil  is  rocky. 

Ques.  9.  Are  there  any  salines,  or  indications  of 
deposits  of  gold,  silver,  cinnabar,  copper,  or  coal  on 
this  land?  If  so,  state  what  they  are,  and  whether  the 
springs  or  mineral  deposits  are  valuable. 

Ans.     No. 

Ques.  10.  Is  the  land  more  valuable  for  mineral  or 
any  other  purposes  than  for  the  timber  or  stone  there- 
on, or  is  it  chiefly  valuable  for  timber  or  stone? 

Ans.     Chiefly  valuable  for  its  timber. 
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Ques.  11.  From  what  facts  do  you  conclude  that 
the  land  is  chiefly  valuable  for  timber  or  stone? 

Ans.  From  the  amount  of  timber  that  is  on  tlie 
land. 

Ques.  12.  What  is  the  estimated  market  value  of 
the  timber  standing  upon  this  land? 

Ans.     I  do  not  know  at  this  time. 

In  case  the  party  is  of  foreign  birth,  a  certified  tran- 
script from  the  court  records  of  his  declaration  of  in- 
tention to  become  a  citizen,  or  naturalization,  or  a 
copy  of  certified  by  the  officer  taking  his  proof,  must 
be  filed  with  the  case. 

'Ques.  13.  Have  you  sold,  or  transferred  your 
claim  to  this  land  since  making  your  sworn  statement, 
or  have  you  directly,  or  indirectly  made  any  agree- 
ment or  contract  in  any  way  or  manner,  with  any  per- 
son whomsoever  by  which  the  title  which  you  may 
acquire  from  the  Government  of  the  United  States 
may  inure  in  whole  or  in  part,  to  the  benefit  of  any 
person  except  yourself? 

Ans.     I  have  not. 

Ques.  14.  Do  you  make  this  entry  in  good  faith 
for  the  appropriation  of  the  land  exclusively  to  your 
own  use  and  not  for  the  use  or  benefit  of  any  other 
person  ? 

Ans.     I  do. 

Ques.  15.     Has  any  other  person  tlian  A'ourself,  or 

has  any  firm,  corporation,  or  association  any  interest 

in  the  entry  you  are  now  making,  or  in  the  land,  or  in 

the  timber  thereon? 

Ans.     No. 

STEPHEN  A.  LA  RAUT. 
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I  hereby  certify  llial  the  above-named  Slei)hcn  A. 
La  Raul,  personally  appeared  before  me;  tliat  I  ver- 
ily believe  aiViant  to  be  the  person  he  represents  him- 
self to  be:  and  liiat  each  ([uestion  and  answer  in  the 
foregoing  testimony  was  read  to  him  in  my  presence 
before  he  sij^ned  his  name  thereto,  and  lliat  the  same 
was  subscribed  and  sworn  to  before  me  al  Roseburg, 
Oregon,  this  7,  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 

NOTE.  Every  person  swearing  falsely  to  the 
above  deposition  is  guilty  of  perjury  and  will  be  pun- 
ished as  provided  by  law  for  such  ofifense.  In  addi- 
tion thereto,  the  money  that  may  be  paid  for  the  lands 
is  forfeited,  and  all  conveyances  of  the  land  or  of  any 
right,  title  or  interest  thereto  are  absolutely  null  and 
void  as  against  the  United  States. 

I  hereby  certify  that  I  have  tested  the  accuracy  of 
affiant's  information  and  the  bona  fides  of  this  en- 
try by  a  close  and  sufficient  oral  cross-examination 
of  the  claimant  and  his  witnesses,  directed  to  ascertain 
whether  the  entry  is  made  in  good  faith  for  the  appro- 
priation of  the  lands  to  the  entryman's  own  use  and 
not  for  sale  or  speculation,  and  whether  he  has  the 
land  or  his  ri^hl  thereto,  or  agreed  to  make  any  such 
conveyance  of  whether  he  has  directly,  or  indirectly 
entered  into  any  contract  or  agreement  in  any  manner 
with  any  person,  or  persons  whomsoever  by  which 
the  title  that  may  be  acquired  by  the  entry  shall  inure 
in  whole  or  in  part  to  the  benefit  of  any  person,  or 
persons  except  himself,  and  am  satisfied  from  such 


108  The  United  States  of  America  vs. 

examination  that  the  entry  is  made  in  good  faith,  for 
entryman's  own  exclusive  use  and  not  for  sale  or  spec- 
ulation, nor  in  the  interest  nor  for  the  benefit  of  any 
other  person  or  persons,  firm  or  corporation. 

J.  T.  BRIDGES, 

Register. 
NON-MINERAL  AFFIDAVIT. 

This  affidavit  can  be  sworn  to  only  on  personal 
knowledge,  and  cannot  be  made  on  information  and 
belief. 

The  non-mineral  affidavit  accompany-  an  entrv 
of  public  land  must  be  made  by  the  party  making  the 
entry,  and  only  before  the  officer  taking  the  other  af- 
fidavits required  of  the  entryman. 

DEPARTMENT  OF  THE  INTERIOR. 
United  States  Land  Office. 

Roseburg,  Oregon,  May  7,  1902. 

Stephen  A.  La  Raut,  being  duly  sworn  according 
to  law,  deposes  and  says  that  he  is  the  identical  per- 
son who  is  an  applicant  for  government  title  to  the 
NE>4  of  Sec.  26,  Tp.  21,  S.  R.  3  West,  that  he  is  well 
acquainted  with  the  character  of  the  described  land, 
and  with  each  and  every  legal  subdivision  thereof, 
having  frequently  passed  over  the  same ;  that  his  per- 
sonal knowledge  of  said  land  is  such  as  to  enable  him 
to  testify  understandingly  with  regard  thereto;  that 
there  is  not  to  his  knowledge,  within  the  limits  there- 
of, any  vein  or  lode  of  quartz,  or  other  rock  in  place, 
bearing  gold,  silver,  cinnabar,  lead,  tin,  or  copper,  or 
any  deposit  of  coal ;  that  there  is  not  within  the  limits 
of  said  land,  to  his  knowledge,     any  placer,     cement. 
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t^ravcl,  or  oilier  valuable  mineral  deposit;  that  the 
land  contains  no  salt  spring,  or  deposits  of  salt  in  any 
form,  sufficient  to  render  it  chiefly  valuable  therefor; 
that  no  ])ortion  of  said  land  is  claimed  for  mining  pur- 
poses under  the  local  customs,  or  rules  of  miners,  or 
otherwise ;  that  no  portion  of  said  land  is  worked  for 
mineral  durinj^"  any  part  of  the  year,  by  any  person, 
or  persons;  that  said  land  is  essentially  non-mineral 
land,  and  that  his  application  therefor  is  not  made  for 
the  purpose  of  fraudulently  claiming  title  to  the  min- 
eral land,  but  with  the  object  of  securing  said  land  for 
agricultural  purposes,  and  that  his  post-office  address 
is  Saginaw,  Oregon. 

STEPHEN  A.  LA  RAUT. 

I  hereby  certify  that  the  foregoing  affidavit  was 
read  to  affiant  in  my  presence  before  he  signed  his 
name  thereto;  that  said  affiant  is  to  me  personally 
known  (or  has  been  satisfactorily  identified  before  me 

by and  that  I  verily 

believe  him  to  be  a  credible  person,  and  the  person  he 
represents  himself  to  be,  and  that  this  affidavit  was 
subscribed  and  sworn  to  before  me  at  my  office  in 
Roscburg,  Oregon,  within  the  Roseburg,  Oregon 
land  district,  on  the  7,  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 

NOTE.  The  officer  before  whom  the  deposition  is 
taken  should  call  the  attention  of  the  witness  to  the 
following  section  of  the  Revised  Statutes,  and  state  to 
him  that  it  is  the  purpose  of  the  Government  of  the 
United  States,  if  it  be  ascertained    that    he    testifies 
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falsely,  to  prosecute  him  to  the  full  extent  of  the  law. 

REVISED  STATUTES  OF  THE  UNITED 

STATES. 

Title  LXX — Crimes,  Chap.  4. 

Sec.  5392.  Every  person  who  having  taken  an  oath 
before  a  competent  tribunal,  officer,  or  person  in  any 
case  in  which  a  law  of  the  United  States  authorizes  an 
oath  to  be  administered,  that  he  will  testify,  declare, 
depose,  or  certify  truly,  or  that  any  written  testimony, 
declaration,  deposition  or  certificate  by  him  subscrib- 
ed is  true,  wilfully  and  contrary  to  such  oath  states  or 
subscribes  any  material  matter  which  he  does  not  be- 
lieve to  ])e  true,  is  guilty  of  perjury,  and  shall  be  pun- 
ished by  fine  of  not  more  than  two  thousand  dollars^ 
and  by  imprisonment  at  hard  labor,  not  more  than 
five  years,  and  shall  moreover,  thereafter  be  incapable 
of  giving  testimony  in  any  court  of  the  United  States 
until  such  time  as  the  judgment  against  him  is  re- 
versed.    (See  Sec.  1750.) 

12126-7. 

(The  testimony  of  two  witnesses,  in  this  form,  tak- 
en separately  required  in  each  case.) 
TESTIMONY  OF  WITNESS  UNDER  ACTS  OF 
JUNE  3,  1878,  and  AUGUST,  4,  1892. 

Daniel  H.  Brumbaugh,  being  called  as  a  witness  in 
support  of  the  application  of  Stephen  A.  La  Raut,  to 
purchase  the  NEJ4  o^  section  26,  township  21,  S.  of 
Range  3  West,  testifies  as  follows: 

Question  1.  What  is  your  age,  post-office  address, 
and  where  do  you  reside? 

Answer.     36  years,  Cottage  Grove,  Oregon,  and  T 
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reside  there. 

Ques.  2.  Arc  you  acquainted  with  the  huid  above 
described,  l)y  i^crsonal  inspection  of  each  of  its  small- 
est legal  sub-division? 

Ans.     I  am. 

Ques.  3.  When  and  in  what  manner  was  such  in- 
spection made? 

Ans.     I  was  over  the  land  about  Feb.  4,  1902. 

Ques.  4.  Is  it  occupied,  or  are  there  any  improve- 
ments on  it  not  made  for  ditch  or  canal  purposes  or 
which  were  not  made  by,  or  do  not  belong  to  the  said 
applicant? 

Ans.     No. 

Cues.  5.     Is  it  fit  for  cultivation? 

Ans.     No. 

Ques.  6.  What  causes  render  it  unfit  for  cultiva- 
tion? 

Ans.     It  is  steep,  rocky  and  covered  with  timber. 

Ques.  7.  Are  there  any  salines,  or  indications  of 
deposits  of  gold,  silver,  cinnabar,  copper,  or  coal  on 
this  land  ?  If  so,  state  what  they  are,  and  whether  the 
springs,  or  mineral  deposits  are  valuable. 

Ans.     Nothing  that  I  know  of. 

Oucs.  8.  Is  the  land  more  valuable  for  mineral  or 
an}'  other  purposes  than  for  the  timber  or  stone  there- 
on, or  is  it  chiefly  valuable  for  timber  or  stone? 

Ans.     Chiefly  valuable  for  timber. 

Ques.  9.  From  what  facts  do  you  conclude  that  the 
land  is  chiefly  valuable  for  timber  or  stone? 

Ans.     It  is  mostly  all  timber. 

•Ques.  10.     Do  you  know  whether  the  applicant  has 
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directly,  or  indirectly  made  any  agreement  or  con- 
tract in  any  way  or  manner,  with  any  person,  whom- 
soever, by  which  the  title  which  he  may  acquire  from 
the  Government  of  the  United  States  may  inure  in 
whole  or  in  part  to  the  benefit  of  any  person  except 
himself? 

Ans.     He  has  not  to  my  knowledge. 

'Cues.  11.  Are  you  in  any  way  interested  in  this 
application,  or  in  the  lands  above  described,  or  the 
timber,  or  stone,  salines,  mines,  or  improvements  of 
any  description  whatever  thereon? 

Ans.     No. 

DANIEL  H.  BRUMBAUGH. 

I  hereby  certify  that  each  question  and  answer  in 
the  foregoing  testimony  was  read  to  the  witness  be- 
fore he  signed  his  name  thereto,  and  that  the  same 
was  subscribed  and  sworn  to  l)efore  me  this  7th  day  of 
May,  1902. 

J.  T.  BRIDGES, 

Register. 

NOTE.  The  officer  before  whom  the  testimony  is 
taken  should  call  the  attention  of  the  witness  to  the 
following  section  of  the  Revised  Statutes,  and  state  to 
him  that  it  is  the  purpose  of  the  Government,  if  it  be 
ascertained  that  he  testifies  falsely,  to  prosecute  him 
to  the  full  extent  of  the  law. 

TITLE  LXX— CRIMES,  Chapter  4. 

Sec.  5392.  Every  person  who,  having  taken  an 
oath  before  a  competent  tribunal,  officer,  or  ]:)erson 
in  any  case  in  which  a  law  of  the  United  States  author- 
izes an  oath  to  be  administered  that  he  will  testify. 
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declare,  (lci)osc,  or  certify  irul}-,  or  that  any  written 
testimony,  declaration,  deposition,  or  certificate  by 
him  subscribed  is  true,  wilfully,  and  contrary  to  such 
oath  states  and  subscribes  any  material  matter  which 
he  does  not  believe  to  be  true,  is  guilty  of  perjury,  and 
shall  be  punished  by  a  fine  of  not  more  than  two  thou- 
sand dollars,  and  by  imprisonment,  at  hard  labor,  not 
more  than  five  years,  and  shall,  moreover,  thereafter 
be  incapable  of  giving  testimony  in  any  court  of  the 
United  States,  until  such  time  as  the  judgment  against 
him  is  reversed.    (See  Sec.  1750.) 

This  affidavit  can  be  made  only  upon  the  personal 
knowledge  of  applicant  derived  from  his  own  person- 
al examination  of  the  land. 

TIMBER  AND  STONE  LANDS  SWORN  STATE- 
MENT. 
(To  be  made  in  duplicate.) 
Land  Office  at  Roseburg,  Oregon. 

Date,  February  7,  1902. 
I,  Stephen  A.  La  Raut,  of  Saginaw,  county  of  Lane, 
State  of  Oregon,  desiring  to  avail  myself  of  the  pro- 
visions of  the  Act  of  Congress  of  June  3,  1878,  entitled 
"An  Act  for  the  sale  of  timber  lands  in  the  States  of 
California,  Oregon,  Nevada,  and  in  Washington 
Territory,"  as  extended  to  all  the  public  Land  States 
by  act  of  August  4,  1892,  for  the  purchase  of  the  NE^ 
of  Section  26,  Township  No.  21,  S.  South  of  Range  3 
W.,  in  the  district  of  lands  subject  to  sale  at  Roseburg, 
Oregon,  do  solemnly  swear  that  I  am  a  native  born  or 
have  declared  my  intention  to  become  a  citi- 
zen)   of  the   United     States     of     the     age     of     40 
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years  and  by  occupation  Lumberman,  tbat  I 
have  personally  examined  said  land,  and  from 
my  personal  knowledge  state  that  said  land  is  unfit  for 
cultivation,  and  valuable  chiefly  for  its  timber;  that 
it  is  uninhabited;  that  it  contains  no  mining  or  oth- 
er improvements,  nor  as  I  verily  believe,  any  valuable 
deposit  of  gold,  silver,  cinnabar,  copper  or  coal ;  that 
T  have  made  no  other  application  under  said  acts  that 
I  do  not  apply  to  purchase  the  land  above  described 
on  speculation,  but  in  good  faith  to  appropriate  it  to 
my  own  exclusive  use  and  benefit,  and  that  I  have  not 
directly,  or  indirectly,  made  any  agreement,  or  con- 
tract, or  in  any  way  or  manner,  with  any  person,  or 
persons  whomsoever,  by  which  the  title  I  may  acquire 
from  the  Government  of  the  United  States  may  inure 
in  whole  or  in  part  to  the  benefit  of  any  person,  except 
myself,  and  that  my  post-office  address  is  Saginaw, 

Oregon. 

STEPHEN  A.  LA  RAUT. 

I  hereby  certify  that  the  foregoing  affidavit  was 

read  to  affiant  in  my  presence  before  he  signed  his 

name  thereto;  that  said  affiant  is  to  me  .personally 

known,  and  that  I  verily  believe  him  to  be  the  person 

he  represents  himself  to  be;  lliat  this  affidavit  was 

subscribed  and  sworn  to  before  mc  this  7th  day  of 

February,  1902. 

J.  H.  BOOTH, 

Receiver. 
12126-9. 

No.  9241. 

RECEIVER'S  OFFICE  at  Roseburg,  Oregon. 

Mav  7,  1902. 
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RRCI^IXI-:!)  from  Stephen  A.  La  Rant,  of  Saei- 
naw,  LaiK"  County,  Oregon,  the  sum  of  Four  Hundred 

Hollars  and cents  being  in  full  for  the  NE34 

ciuarter  of  Section  No.  26,  in  Township  No.  21,  S.  of 

Range  No.  3  West,  containing  160  acres  and 

hundredths  at  $2.50  per  acre. 

J.  H.  BOOTH, 

Receiver. 
$400.00. 

Received  R.  &  R.  fees  $10.00;  $.48c  testimony  fee  re- 
ceived. Number  of  written  words  215,  rate  per  100 
words,  22^  cents. 

No.  9241. 

LAND  OFFICE  at  Roseburg,  Ore. 

May  7,  1902. 

It  is  hereby  certified  that  in  pursuance  of  law, 
Stephen  A.  La  Raut,  residing  at  Saginaw,  in  Lane 
County,  State  or  Oregon,  on  this  day  purchased  of 
the  Register  of  this  office  the  NE34  quarter  of  Section 
No.  26,  Township  No.  21,  S.  of  Range  No.  3  West, 
of  the  Willamette  Principal  Meridian,  Oregon,  con- 
taining 160  acres,  at  the  rate  of  two  dollars  and  50 
cents  per  acre,  amounting  to  Four  Hundred  Dollars 

and  cents,  for  which  the  said  Stephen  A. 

La  Raut  has  made     payment  in  full  as  required     by 
law. 

NOW,  THEREFORE,  Be  it  Known,  that  on  pre- 
sentation of  this  certificate  to  the  COMMISSIONER 
OF  THE  GENERAL  LAND  OFFICE,  the  said 
Stephen  A.  La  Raut,  shall  be  entitled  to  receive  a  Pat- 
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cut  for  the  lot  above  described. 

J.  T.  BRIDGES, 

Register. 

No.  9241. 

CASH  ENTRY. 

Land  Office  at  Roseburg,  Oregon. 

Sec.  26,  Town  21,  S.  Range  3  West. 

5-31-04.     No  Action  Required  by  Div.  P. 

Entry  INTACT  Refd  C. 

G.  &  P. 
O.  K. 
Approved  June  4,  1904. 
by  FLLH.  Ex-Clerk. 
Recorded  Vol.  134,  Page  198. 
6-9. 
Counsel  for  the  government  offers  in  evidence  a 
similar  set  of  papers,  or  rather  certified  copies  there- 
of, covering  the  entry  of  Alice  La  Raut,  for  the  SE^ 
of  Section  26,  Township  21,  South  of  Range  3  West, 
Willamette  Meridian,  and  there  being  no  objection, 
the  same  is  received  and  filed,  and  marked  Plaintiff 
"Exhibit  *E'  ",  which  is  in  words  and  figures  as  fol- 
lows to-wit: 

"DEPARTMENT  OF  THE  INTERIOR. 
General  Land  Office. 
Washington,  D.  C. 

May  6,  1910. 

I  hereby  certify  that  the  annexed  copies  arc  true, 
and  literal  exemplifications  of  the  originals  in  the 
files  of  this  office. 
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IX  TRSTIMONY  WHEREOF,  I  have  hereunto 
suhscrihecl  my  name  and  caused  the  seal  of  this  office 
to  he  affixed,  at  the  City  of  Washington,  on  the  day 
and  year  above  written. 

ISeal.]  JOHN  O'CONNELL, 

Acting  Recorder  of  the  General  Land  Office. 

(The  testimony  of  two  witnesses,  in  this  form,  tak- 
en separately  re(|uired  in  each  case.) 

TESTIMONY  OF  WITNESS  UNDER  ACTS  OF 
JUNE  3,  1878,  and  AUGUST  4,  1892. 

Daniel  H.  Brumbaugh,  being  called  as  a  witness  in 
support  of  the  application  of  Mrs.  Alice  La  Raut,  to 
purchase  the  SE^^  of  Section  26,  Township  21,  S.  of 
Range  3  W.,  testifies  as  follows: 

Question  1.  What  is  your  age,  post-office  ad- 
dress and  where  do  you  reside? 

Answer.  36  years,  Cottage  Grove,  Oregon,  and  I 
reside  there. 

Ques.  2.  Are  you  acquainted  with  the  land  above 
described  by  personal  inspection  of  each  of  its  small- 
est legal  sub-divisions? 

Ans.     I  am. 

Ques.  3.  When  and  in  what  manner  was  such  in- 
spection made? 

Ans.  I  was  on  the  land  either  the  4th  or  5th  of 
Feb.  1902. 

Ques.  4.  Is  it  occupied,  or  are  there  any  improve- 
ments on  it  not  made  for  ditch  or  canal  purposes,  or 
which  were  not  made  by,  or  do  not  belong  to,  the  said 
applicant?  / 

Ans.     No. 
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Ques.  5.     Is  it  fit  for  cultivation? 

Ans.     No. 

Ques.  6.  What  causes  render  it  unfit  for  cultiva- 
tion? 

Ans.  It  is  mountain  land  and  mostly  covered  with 
timber. 

Cues.  7.  Are  there  any  salines,  or  indications  of 
deposits  of  gold,  silver,  cinnabar,  copper,  or  coal  on 
this  land?  If  so,  state  what  they  are,  and  whether 
the  springs  or  mineral  deposits  are  valuable. 

Ans.     Not  that  I  know  of. 

Ques.  8.  Is  the  land  more  valuable  for  mineral  or 
any  other  purposes  than  for  the  timber  or  stone  there- 
on, or  is  it  chiefly  valuable  for  timber  or  stone? 

Ans.     Chiefly  valuable  for  timber. 

Ques.  9.  From  what  facts  do  you  conclude  that  the 
land  is  chiefly  valuable  for  timber  or  stone? 

Ans.     It  is  mostly  all  timber. 

Ques^  10.  Do  you  know  whether  the  applicant  has 
directly,  or  indirectly  made  any  agreement  or  con- 
tract, in  any  way  or  manner,  with  any  person  whom- 
soever, by  which  the  title  which  he  may  acquire  from 
the  Government  of  the  United  States  may  inure  in 
whole  or  in  part  to  the  benefit  of  any  person  except 
himself? 

Ans.     She  has  not  to  my  knowledge. 

Ques.  11.  Are  you  in  any  way  interested  in  this 
application,  or  in  the  lands  above  described,  or  the 
timber  or  stone,  salines,  mines,  or  improvements  of 
any  description  whatever  thereon  ? 

Ans.     No. 

DANIEL  H.  BRUMBAUGH, 
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I  licrcby  certify  that  each  (luestion  and  answer  in 
the  foregoing  testimony  was  read  to  the  witness  be- 
fore he  signed  his  name  tliereto,  and  that  the  same 
was  sul)scrihed  and  sworn  to  l)efore  me  this  7th  (hiy 

of  May,  1902. 

J.  T.  BRIDGES, 

Register. 

NOTE.  The  officer  before  whom  the  testimony 
is  taken  sliould  call  the  attention  of  the  witness  to  the 
following  section  of  the  Revised  Statutes,  and  state  to 
him  that  is  the  purpose  of  the  Government,  if  it  be  as- 
certained that  he  testifies  falsely,  to  prosecute  him  to 
the  full  extent  of  the  law. 

TITLE  LXX— CRIMES,  Chapter  4. 

Sec.  5392.  Every  person  who  having  taken  an  oath 
before  a  competent  tribunal,  officer,  or  person,  in  any 
case  in  which  a  law  of  the  United  States  authorizes 
an  oath  to  be  administered,  that  he  will  testify,  de- 
clare, depose,  or  certify  truly  or  that  any  written  tes- 
timony declaration,  deposition,  or  certificate  by  him 
subscribed  is  true,  wilfully,  and  contrary  to  such  oath, 
states  and  subscribes  any  material  matter  which  he 
does  not  believe  to  be  true,  is  guilty  of  perjury,  and 
shall  ])e  punished  by  a  fine  of  not  more  than  two  thou- 
sand dollars,  and  by  imprisonment  at  hard  labor,  not 
more  than  five  years  and  shall,  moreover,  thereafter 
be  incapable  of  giving  testimony  in  any  court  of  the 
United  States  until  such  time  as  the  judgment  against 
him  is  reversed.     (See  Sec.  1750.) 

This  affidavit  can  be  made  only  upon  the  personal 
knowledge  of  applicant  derived  from  his  own  per- 
sonal examination  of  the  land. 
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TIMBER  AND  STONE  LANDS  SWORN  STATE- 
MENT. 
(To  be  made  in  duplicate) 
Land  Office  at  Roselntrg,  Oregon. 

Date,  February  7,  1902. 
I,  Alice  La  Raut,  of  Saginaw,  County  of  Lane, 
State  of  Oregon,  desiring  to  avail  myself  of  the  pro- 
visions of  the  Act  of  Congress  of  June  3,  1878,  entitl- 
ed "An  Act  for  the  sale  of  timber  lands  in  the  States  of 
California,  Oregon,  Nevada,  and  in  Washington  Ter- 
ritory," as  extended  to  all  the  Public  Land  States  by 
act  of  August  4,  1892,  for  the  purchase  of  the  SE34  of 
Section  26,  Township  No.  21,  S.  of  Range  3  West,  in 
the  district  of  lands  subject  to  sale  at  Roseburg,  Ore- 
gon, do  solemnly  swear  that  I  am  a  native  born,  or 
naturalized  citizen  of  the  United  States,  of  the  age  of 
39  years  and  by  occupation  House-wife.  That  I  have 
personally  examined  said  land,  and  from  my  personal 
knowledge  state  that  said  land  is  unfit  for  cultivation, 
and  valuable  chiefly  for  its  timber;  that  it  is  uninhab- 
itated;  that  it  contains  no  mining  or  other  improve- 
ments, nor  as  I  verily  believe,  any  valuable  deposit  of 
gold,  silver,  cinnabar,  copper  or  coal ;  that  I  have  made 
no  other  application  under  said  acts  that  I  do  not  ap- 
l)ly  to  purchase  the  land  above  described  on  specula- 
tion, but  in  good  faith  to  appropriate  it  to  my  own  ex- 
rlusive  use  and  benefit,  and  that  I  have  not  directly, 
or  indirectly,  made  any  agreement  from  the  Govern- 
ment of  the  United  States  which  may  inure  in  whole 
or  in  pari  lo  the  benefit  of  any  ])erson  except  myself-, 
and  that  my  post-office  address  is  Saginaw,  Oregon. 

MRS.  ALICE  LA  RAUT, 
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I  licrt'hy  ctTtit'v  that  the  forej^oing-  affidavit  was 
read  to  affiaiit  in  my  presence  before  he  signed  his 
name  thereto:  that  said  affiant  is  to  me  personally 
known,  (or  has  been  satisfactorily  identified  before 
"1^'  ^'y and  that  I  verily  be- 
lieve him  to  bo  the  person  he  represents  himself  to  be; 
and  that  this  affidavit  was  subscribed  and  sworn  to 
before  me  this  7th  day  of  February,  1902. 

J.  H.  BOOTH, 

Receiver. 
ALICE  LA  RAUT. 

STATE  OF  OREGON, 

County  of  Lane — ss. 

T,  C.  J.  Howard,  beinq^  first  duly  sworn,  say  that  I 
am  the  foreman    of    BOHEMIA    NUGGET.    That 
said  publication  is  a  weekly  newspaper,  published  and 
issued  weekly  and  regularly  at  Cottage  Grove,  in  Lane 
County,  State  of  Oregon,  and  is  of  general  circula- 
tion in  said  county  and  state.  That  the  notice  of  which 
the  one  hereto  attached  is  a  true  and  correct  copy,  was 
published  in  said  paper  once  a  week  for  9  weeks  being 
published  10  times,  the  first  on  the  28th  day  of  Feb- 
ruary, 1902,  and  the  last  on  the  2d  day  of  May,  1902. 
That  said  notice  was  published  in  the  regular  and  en- 
tire issue  of  every  number  of  said  paper  during  said 
period,  and  time  of  publication,  and  that  the  said  no- 
tice was  ])ublishcd  in  a  newspaper  pro])cr  and  not  in 
a  Supplement. 

C.  J.  HOWARD, 
Subscribed  and  sworn  to  before  me  this  2  dav  of 
May,  1902. 

M.  G.  GHY, 

N.  P. 
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NOTICE  FOR  PUBLICATION. 
United  States  Land  Office. 

Roseburg,  Oregon,  Feb.  7,  1902. 

Notice  is  hereby  given  that  in  compliance  with  the 
provisions  of  the  Act  of  Congress  of  June  3,  1878,  en- 
titled "An  Act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada,  and  Washing- 
ton Territory,"  as  extended  to  all  the  Public  Land 
States  by  act  of  August  4,  1892,  Mrs.  Alice  La  Raut, 
of  Saginaw,  County  of  Lane,  State  of  Oregon,  has 
this  day  filed  in  this  office  her  sworn  statement  No. 
2027,  for  the  purchase  of  the  SE34  of  Section  No.  26, 
Township  21,  South  of  Range  3  W.,  and  will  offer 
proof  to  show  that  the  land  sought  is  more  valuable 
for  its  timber  or  stone  than  for  agricultural  purposes, 
and  to  establish  her  claim  to  said  land  before  the  Reg- 
ister and  Receiver  of  this  office  at  Roseburg,  Oregon, 
on  Wednesday,  the  7th  day  of  May,  1902. 
She  names  as  witnesses: 

Stephen  A.  La  Raut,  of  Saginaw,  Oregon. 

George  Riggs,  of  Mabel,  Oregon. 

James  Lee,  Daniel  H.  Brumbaugh,    of    Cottage 
Grove,  Oregon. 

Any  and  all  ])crsons  claiming  adversely  the  above- 
described  lands  are  requested  to  file  their  claims  in 
this  office  on  or  before  said  7th  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 

NON-MINERAL  AFFIDAVIT. 

(This  affidavit  can  be  sworn  to  only  on  personal 
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knowlcdi^c,  and  cannot  be  made  on  information  and 
belief. 

The  Xon -Mineral  Affidavit  accompany  an  en- 
try of  public  land  must  be  made  by  the  party  makings 
the  entry,  and  only  before  the  officer  taking  the  other 
affidavits  recjuired  of  the  entryman.) 

DEPARTMENT  OF  THE  INTERIOR 
United  States  Land  Office. 

Roseburg,  Oregon,  May  7,  1902. 

Mrs.  Alice  La  Raut,  being  duly  sw^orn,  according 
to  law,  deposes  and  says ;  that  he  is  the  identical  per- 
son, who  is  an  applicant  for  Government  title  to  the 
SEj4  Sec.  26,  Tp.  21,  S.  R.  3  West;  that  he  is  well  ac- 
quainted with  the  character  of  said  described  land, 
and  with  each  and  every  legal  sub-division  thereof, 
having  frequently  passed  over  the  same;  that  his  per- 
sonal knowledge  of  said  land  is  such  as  to  enable  him 
to  testify  understandingly  with  regard  thereto ;  that 
there  is  not  to  his  knowledge,  within  the  limits  there- 
of, any  vein  or  lode  of  quarz,  or  other  rock  in  place, 
bearing  gold,  silver,  cinnabar,  lead,  tin,  or  copper,  or 
any  deposit  of  coal ;  that  there  is  not,  to  his  knowl- 
edge, within  the  limits  thereof,  any  vein  or  lode,  of 
quartz  or  other  rock  in  place,  bearing  gold,  silver, 
cinnabar,  lead,  tin,  or  copper,  or  any  deposit  of  coal; 
that  there  is  not  within  the  limits  of  said  land,  to  his 
knowledge,  any  placer,  cement,  gravel,  or  other  valu- 
able mineral  deposit;  that  the  land  contains  no  salt 
spring,  or  deposit  of  salt  in  any  form  sufficient  to  ren- 
der it  chiefly  valuable  therefor;  that  no  portion  of 
said  land  is  claimed  for  mining  purposes  under  the  lo- 
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cal  customs,  or  rules  of  minors  or  otherwise;  that  no 
portion  or  said  land  is  worked  for  mineral  during  any 
part  of  the  year,  by  any  person,  or  persons;  that  said 
land  is  essentially  non-mineral  land,  and  that  his  ap- 
plication therefor  is  not  made  for  the  purpose  of  fraud- 
lently  obtaining  title  to  the  mineral  land,  but  with 
the  object  of  securing  said  land  for  agricultural  pur- 
poses, and  that  his  post-office  address  is   Saginaw, 

Oregon. 

MRS.  ALICE  LA  RAUT, 

I  hereby  certify  that  the  foregoing  affidavit  was 
read  to  affiant  in  my  presence  before  he  signed  his 
name  thereto;  that  said  affiant  is  to  me  personally 
known  (or  has  been  satisfactorily  identified  before 
me  by )  and  that  I  verily  be- 
lieved him  to  be  a  credible  person,  and  the  person  he 
represents  himself  to  be,  and  that  this  affidavit  was 
subscribed  and  sworn  to  before  me  at  my  office  in 
Roseburg,  Oregon,  within  the  Roseburg,  Oregon 
land  district,  on  this  7  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 
NOTE.  The  officer  before  whom  the  deposition 
is  taken  should  call  the  attention  of  the  witness  to  the 
following  section  of  the  Revised  Statutes  and  state  to 
him  that  it  is  the  purpose  of  the  Government,  if  it  be 
ascertained  that  he  testifies  falsely,  to  prosecute  him 
to  the  full  extent  of  the  law. 

REVISED  STATUTES  OF  THE  UNITED 
STATES. 
Title  LXX— Crimes,  Chap.  4. 
Sec.   5392.     Every   person   who,   having   taken   an 
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oath  before  a  competent  tribunal,  officer,  or  person, 
in  any  case  in  which  a  law  of  the  United  States  au- 
thorizes an  oath  to  be  administered,  that  he  will  testi- 
fy, declare,  depose  or  certify  truly,  or  that  any  written 
testimony,  declaration,  deposition,  or  certificate  by 
him  subscribed  is  true,  wilfully  and  contrary  to  such 
oath  states  or  subscribes  any  material  matter  which 
he  does  not  believe  to  be  true,  is  ,2:uilty  of  perjury,  and 
shall  be  punished  by  fine  of  not  more  than  two  thou- 
sand Dollars,  and  by  imprisonment  at  hard  labor,  not 
more  than  five  years;  and  shall  moreover,  thereafter, 
be  incapable  of  giving  testimony  in  any  court  of  the 
United  States  until  such  time  as  the  judgment  against 
him  is  reversed.     (See  Sec.  1750.) 

Roseburg,  Oregon,  May  7,  1902. 

Mrs.  Alice  La  Raut,  being  first  duly  sworn  deposes 
and  says  that  she  is  the  identical  person  who  made  ap- 
plication to  purchase  the  SE14  oi  Sec.  26,  Tp.  21,  S.  R. 
3  West;  that  she  purposes  to  pur- 
chase said  land  with  her  separate  money,  in  which  her 
husband  has  no  interest  or  claim;  that  said  entry  is 
made  for  her  sole  and  separate  use  and  benefit;  that 
she  has  made  no  contrct  or  agreement  whereby  any 
interest  whatever  therein  will  inure  to  the  benefit  of 
her  husband,  or  any  other  person ;  and  that  she  has 
never  made  an  entry  under  said  act,  or  derived  any  in- 
terest whatever  directly,  or  indirectly,  in  or  from  a 
former  entry  made  by  any  person,  or  association  of 
persons. 

MRS.  ALICE  LA  RAUT. 
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Subscribed  and  sworn  to  before  me  this  7th  day  of 
May,  1902. 

J.  T.  BRIDGES, 

Register. 
12127-7. 
No.  9242. 
RECEIVER'S  OFFICE  AT  ROSEBURG,  ORE. 

May  7,  1902. 
Act  June  3,  1878. 

Received  from  Mrs.  AHce  La  Raut,  of  Saginaw, 
Lane   County,   Oregon,   the  sum  of   Four  Hundred 

Dollars    and  cents;    being  in  full  for  the 

SE^  quarter  of  Section  No.  26,  in  Township  No.  21, 

S.  of  Range  No.  3  W.,  containing  160  acres  and 

hundredths,  at  $2.50  per  acre. 

J.  H.  BOOTH, 

Receiver. 
$400. 

Received  R.  &  R.  Fee  $10.00. 

$.51c  testimony  fee  received.   Number  of  written 
words  225,  Rate  per  100  words,  22^^  cents. 

TIMBER   LAND   ACT  JUNE  3,   1878,   NOTICE 

FOR  PUBLICATION. 

United  States  Land  Office. 

Roseburg,  Oregon,  February,  7,  1902. 
Notice  is  hereby  given  that  in  compliance  with  the 
provisions  of  the  Act  of  Congress  of  June  3,  1878,  en- 
titled "An  Act  for  the  sale  of  timber  lands  in  the 
States  of  California,  Oregon,  Nevada,  and  Washing- 
ton Territory,"  as  extended  to  all  the  public  land 
states  by  Act  of  August  4,  1892,  Mrs.  Alice  La  Raut, 
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of  Sag^inaw,  ccninty  of  Lane,  State  of  Oregon,  has  this 
day  filed  in  this  office  his  sworn  statement  No.  2027 
for  the  purchase  of  the  SEj4  oi  Section  No.  26,  Town- 
ship 21,  S.  South  of  Range  3  West,  and  will  offer 
proof  to  show  that  the  land  sought  is  more  valuable 
for  its  timber  or  stone  than  for  agricultural  purposes, 
and  to  establish  his  claim  to  said  land  before  the  Reg- 
ister and  Receiver  of  this  office,  at  Roseburg,  Oregon, 
on  Wednesday,  the  7th  day  of  May,  1902. 
He  names  as  witnesses: 

Stephen  A.  La  Raut,  of  Saginaw,  Oregon. 
George  Briggs,  of  Mabel,  Oregon. 
James  Lee,  of  Cottage  Grove,  Oregon. 
Daniel  H.  Brumbaugh,  of  Cottage  Grove,  Ore- 
gon. 

Any  and  all  persons  claiming  adversly  the  above- 
described  lands  are  requested  to  file  their  claims  in 
this  office  on  or  before  said  7th  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 
This  notice  must  be  published  once  a  week  for  ten 
consecutive  weeks  in  a  newspaper  published  nearest 
the  land,  and  must  also  be  posted  in  a  conspicuous 
place  in  the  land  office  for  the  same  period. 
CERTIFICATE  AS  TO  POSTING  OF  NOTICE. 
United  States  Land  Office. 

Roseburg,  Oregon,  May  7,  1902. 
I,  J.  T.  Bridges,  Register  of  the  Land  Office,  certi- 
fy that  the  above  notice  was  by  me  posted  in  a  con- 
spicuous place  in  my  office  during  the  period  of  sixty 
(60)  days  and  over,  I  having  first  posted  the  same 
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on  the  7  clay  of  February,  1902. 

I  further  certify  that  there  are  no  adverse  claims  to 
the  land  herein  described  known  to  this  office. 

J.  T.  BRIDGES, 

Register. 

TIMBER  AND  STONE  LANDS. 
(Testimony  of  Claimant.) 

Mrs.  Alice  La  Raut,  being-  called  as  a  witness  in 
support  of  his  application  to  purchase  the  SE34  of 
Section  26,  Township  21,  S.  Range  3  West,  testifies  as 
follows : 

Question  \.  What  is  your  age,  post-office  address 
and  where  do  you  reside? 

Answer.  40  years,  Saginaw,  Oregon,  and  I  reside 
there. 

Ques.  2  Are  you  a  native  born  citizen  of  the  United 
States;  and  if  so,  in  what  State  or  Territory  were  you 
born? 

Ans.     I  was  born  in  Oregon. 

Ques.  3.  Are  you  the  identical  person  who  applied  to 
purchase  this  land  on  the  7th  day  of  February,  1902, 
an  made  the  sworn  statement  assigned  by  law  before 
the  Register   (or  Receiver)  on  that  day? 

Ans.     I  am. 

Ques.  4.  Are  you  acquainted  with  the  land  above 
described  by  personal  inspection  of  each  of  its  small- 
est legal  sub-divisions? 

Ans.     I  am. 

Ques.  5.  When  and  in  what  manner  was  such  in- 
spection made? 

Ans.     On  the  4th  day  of  February,  1902,  by  going 
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over  the  land. 

Ques.  ().  Is  the  land  oeeupied,  or  are  there  any  im- 
Ijrovenients  on  it  not  made  for  ditch  or  canal  purposes, 
or  which  were  not  made  by  or  do  not  belong  to  you? 

Ans.     No. 

Ques.  7.  Is  the  land  fit  for  cultivation,  or  would  it  be 
fit  for  cultivation  if  the  timber  were  removed? 

Ans.  No. 

Cues.  8  What  is  the  situation  of  this  land,  and  what 
is  the  nature  of  the  soil,  and  what  causes  renders  the 
land  unfit  for  cultivation. 

Ans.     Tt  is  mountainous  and  the  soil  is  rocky. 

Ques.  9.  Are  there  any  salines,  or  indications  of 
deposits  of  gold,  silver,  cinnabar,  copper,  or  coal  on  this 
land?  If  so,  state  what  they  are,  and  whether  the 
springs  or  mineral  deposits  are  valuable. 

Ane.     No. 

Ques.  10.  Is  the  land  more  valuable  for  mineral  or 
any  other  purposes  ban  for  timber  or  stone  thereon,  or 
is  it  chiefly  valuable  for  timber  or  stone? 

Ans.  The  land  is  covered  with  good  timber  and  un- 
fit for  any  other  purpose. 

Ques.  12.  What  is  the  estimated  market  value  of  the 
timber  standing  upon  this  land? 

Ans.     About  $800.00. 

Ques.  13.  Have  you  sold  or  transferred  your  claim  to 
this  land  since  making  your  sworn  statement,  or  have 
you  directly,  or  indirectly  made  any  agreement,  or  con- 
tract in  any  way  or  manner  with  any  person  whomso- 
ever, by  which  the  title  which  you  may  acquire  from  the 
Government  of  the  United  States  may  inure,  in  whole 
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or  in  part,  to  the  benefit  of  any  person  except  yourself? 

Ans.     I  have  not. 
Ques.  14.     Do  you  make  this  entry  in  good  faith  for 
the  appropriation  of  the  land  excluisvely  to  your  own 
use  and  not  for  the  use  or  benefit  of  any  other  per- 
son? 

Ans.     I  do. 

Ques.  15.  Has  any  other  person  than  yourself,  or 
has  any  firm,  corporation,  or  association  any  interest 
in  the  entry  you  are  now  making,  or  in  the  land,  or  in 
the  timber  thereon? 

Ans.     No. 

MRS.  ALICE  LA  RAUT. 

I  hereby  certify  that  the  above  named  Mrs.  Alice 
LaRaut,  personally  appeared  before  me ;  that  I  verily  be- 
lieve the  affiant  to  be  the  person  he  represents  himself 
to  be;  and  that  each  question  and  answer  in  the  fore- 
going testimony  was  read  to  him  in  my  presence  be- 
lore  he  signed  his  name  thereto,  and  that  the  same  was 
subscribed  and  sworn  to  before  me  at  Roseburg,  Oregon, 
this  7th  day  of  May,  1902. 

J.  T.  BRIDGES, 

Register. 

I  hereby  certify  that  I  have  tested  the  accuracy  of  af- 
fiant's information  and  the  bona  fides  of  this  entry  by  a 
close  and  sufficient  oral  cross-examination,  of  the  claim- 
ant and  his  witnesses,  directed  to  ascertain  whether 
tlie  entry  is  made  in  good  faith  for  the  appropriation 
of  the  land  to  the  entryman's  own  use,  and  not  for  sale 
or  speculation,  and  whether  he  has  conveyed  the  land 
or  his  right  thereto,  or  agreed  to  make  anv  such  con- 
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vcyancc  or  whether  he  has  directly,  or  indirectly  en- 
tered into  any  contract,  or  agreement  in  any  manner 
with  any  person,  or  persons  whomsoever,  by  which 
the  title  that  may  be  acquired  by  the  entry  ;  i:  ' 
in  whole  or  in  part  to  the  benefit  of  any  person,  or  per- 
sons, except  himself,  and  I  am  satisfied  from  such 
examination  that  the  entry  is  made  in  good  faith  for 
entryman's  own  exclusive  use  and  not  for  sale  or  spec- 
ulation,<Tior  in  the  interest  nor  for  the  benefit  of  any 
other  person,  or  persons,  firm  or  corporation. 

J.  T.  BRIDGES. 

Register. 
Land  Office,  at  Roseburg,  Oregon. 

May  7,  1902. 
No.  9242. 

It  is  hereby  certified,  that  in  pursuance  of  law,  Mrs. 
Alice  M.  LaRaut,  residing  at  Saginaw,  in  Lane  County, 
State  of  Oregon,  on  this  day  purchased  of  the  Register 
of  this  office  the  SE>4  of  Section  No.  26,  in  Township 
No.  21  S.  of  Range  3  W.  of  the  Will.  (Principal  Meri- 
dian) Ore.,  containing  160  acres,  at  the  rate  of  Two 
dollars  and  50  cents  per  acre,  amounting  to  Four  Hun- 
dred dollars  and  .  .  .  .cents  for  which  the  said  Mrs.  Alice 
M.  LaRaut  has  made  payment  in  full  as  required  by 

law. 

NOW,  THEREFORE,  be  it  known  that,  on  presenta- 
tion of  this  certificate  to  the  COMMISSIONER  OF 
1  HE  GENERAL  LAND  OFFICE,  the  said  Mrs.  Alice 
LaRaut,  shall  be  entitled  to  receive  a  Patent  for  the  lot 

above  described. 

J.  T.  BRIDGES, 

Register. 
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No.  9242.  ■; 

CASH  ENTRY. 

Land  Office  at  Roseburg,  Oregon. 

Sec.  26,  Town.  21,  S.  Range  3  W. 

5-31-04,  No.  Action  Required  by 

Div.  P.  Entry  INTACT  Ref'd.  C. 

O.  K.  G.  &  P. 

Approved  June  4,  1904. 

By  F.  L.  L.  H.  Ex.  Clerk. 

Division  C. 
Patented  August  3,  190.  . 
Recorded  in  Vol.  134,  Page  199. 
C.  J.  Howard,  is  called  as  witness  for  the  govern- 
ment, first  duly  sworn,  testifies  as  follows: 

Direct  Examination. 

(Questions  by  Mr.  JOHN  McCOURT.) 

Q.  What  business  are  you  engaged  in,  or  were  you 
engaged  in  in  February,  1902? 

A.     The  newspaper  business. 

Q.     Where? 

A.     Cottage  Grove. 

Q.  What  paper  were  you  conducting  there  at  that 
time  ? 

A.     The  Bohemian  Nuggett. 

Q.  I  hand  you  a  book  designated  as  "Ledger  No.  2" 
and  ask  you  whether  or  not  that  was  a  book  kept  by  you 
in  connection  with  your  newspaper  business  at  that 
time? 

A.     Yes,  sir. 


Booth-Kelly  Lumber  Company,  et  al        133 

Q.  Do  you  recall  publishing  in  your  newspaper  a  no- 
tice of  final  proof  of  the  entries  in  controversy  in  this 
case  ? 

A.     I  do. 

Q.  Can  you  refer  to  your  book,  or  do  you  recollect 
what  was  paid  you  for  each  of  those  notices  ? 

A.     Only  by  the  book. 

Q.     Do  you  recall  who  paid  you? 

A.     I  do  not. 

Q.     Does  the  book  show? 

A.     It  does  not. 

O.     Does  it  show  when  you  were  paid  ? 

A.     Yes,  I  think  it  does. 

g.     Will  you  refer  to  the  book  and  show  what  was 
charged  for  publishing  the  final  proof  notice  of  each 
of  those  entries,  and  when  the  same  were  paid  to  you? 
A.     The  date  of  payment  according  to   this   ac- 
count was  Feb.  26,  1902. 

Q.  And  what  date  did  you  make  the  charge  for 
service? 

A.  That  was  on  the  25th  of  February,  1902.  I  am 
not  quite  sure  as  to  what  that  would  mean.  Whether 
or  not  that  was  when  I  checked  this  up  and  entered  them 
in  this  book.  Of  course,  it  may  have  been  when  I  re- 
ceived them.  That  would  depend  upon  the  first  publica- 
tion. 

Q.     According  to  that     you  probably     received  the 
money  with  the  notice  ? 

A.     Yes,  T  am  not  sure  I  presume  likely  I  did. 

Q.     What  w^as  the  amount  charged  at  each  entry? 

A.     $10.00  in  each  instance. 
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Q.     And  was  that  amount  paid  in  each  instance? 

A.     I  assume  that  it  was. 

O.     What  does  the  book  show? 

A.     That  is  what  they  show. 

Q.  And  they  show  all  payments  made  on  the  same 
day? 

A.     Yes  sir. 

O.  Is  there  anything  in  the  book  there  to  indicate, 
or  which  indicates  to  you  whether  or  not  the  same  per- 
son paid  them  all? 

A.     I  cannot  say  as  to  that. 

Q.  What  does  that  check  mark  naturally  indicate 
there  ? 

A.  I  do  not  know.  It  would  indicate  one  of  several 
things.  At  times  there  w^as  more  or  less  errors  in  the 
original  notices  from  the  land  office  and  it  might  be 
possible  in  checking  up  I  used  that  mark  and  again  it 
might  be  possible  that  T  used  it  in  checking  up  the  amount 
due  at  that  time,  or  the  amount  that  was  paid  me  at 
that  time. 

O.  You  do  not  find  that  same  check  in  relation  to 
any  of  the  others? 

A.  No,  I  have  no  knowledge  of  the  check.  I  do  not 
know  why  it  should  be  put  there. 

Cross  Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

O.  Those  notices  which  were  published  in  your  pa- 
per were  the  ordinary  usual  forms  for  entrymen  in 
making  final  proof  at  the  Roseburg  Eand  Office? 

A.     Yes. 
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GEORGE  \V.  RIGGS,  is  called  as  a  witness  for  the 
government  and  being  first  duly  sworn,  testified  as  fol- 
lows : 

Direct  Examination. 

(Questions  by  Mr.  JOHN  McCOURT.) 

Q.     What  is  your  business,  Mr.  Riggs? 

A.  Well,  I  have  been  doing  so  many  kinds  of  work 
it  is  hard  to  say. 

y.  I  will  ask  you  whether  you  ever  engaged  in  the 
limber  cruising  business? 

A.     Yes  sir. 

O.  Were  you  ever  employed  by  the  Booth-Kelly 
Lumber  Co.? 

A.     Yes  sir. 

O.     When  was  that? 

A.  Well,  I  worked  for  them  seven  or  eight  years 
until  the  last  year. 

O.     Within  the  last  year? 

A.  Yes,  until  that  time  I  was  w^orking  for  them 
the  greater  part  of  the  time. 

O.     You  w^ere  working  for  them  in  1901  and  1902? 

A.     Yes  sir. 

O.  Did  you  ever  cruise  any  timber  in  townships 
twenty-one  south  of  ranges  two  and  three  west  of  the 
Willamette  Meridian  ? 

A.     Yes. 

O.     Did  Mr.  Brumbaugh  assist  you  in  your  work? 

A.     Yes  sir. 

O.     What  function  was  he  performing  at  that  time? 

A.     He  was  Post  Master  for  us. 
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Q.  Who  were  you  in  the  employ  of  at  the  time  you 
cruised  this  land? 

A.     The  Booth-Kelly  Company. 

Q.  You  do  not  know  anything  about  the  later  lo- 
cation of  that  land  by  the  entrymen  ? 

A.     No,  sir. 

Q.  Do  you  know  when  they  were  entered  with  ref- 
erence to  the  time  they  were  cruised  ? 

A.     No. 

(No  Cross  Examination,  Witness  excused.) 

It  is  stipulated  and  agreed  by  and  between  the  parties 
liereto,  that  the  money  for  the  payment  of  the  purchase 
price  to  the  government  for  the  land  involved  in  the  en- 
tries in  controversy,  including  land  office  fees  of  Stephen 
LaRaut,  Mistress  Alice  LaRaut,  Ethel  LaRaut,  Lucy 
LaRaut  and  Edward  Jordan,  together  with  the  publi- 
cation fees  and  the  expenses  of  the  entrymen  in  taking 
up  the  land  and  going  to  and  from  the  land  office  were 
turnished  and  paid  by  the  Booth-Kelly  Lumber  Com- 
pany. 

It  is  understood  however,  that  the  defendants  may 
show  the  circumstances  and  agreement  under  which 
said  sums  of  money  were  paid,  and  the  plaintiff  may 
show  by  evidence  furtlier  than  the  stipulation  itself,  the 
manner  or  agreement  under  which  the  same  was  paid 
or  furnished. 

Counsel  for  the  government  in  connection  with  said 
stijmlation  offers  in  evidence  the  letter  of  J.  H.  Booth, 
President  of  the  Douglass  National  Bank,  of  Rose- 
burg,  Oregon,  bearing  date  December  15th,  1910,  and 


Booth- Kelly  Lumber  Company,  et  al        137 

ihc  same  is  received  and  filed,  marked,  ''Plaintiff's  Ex- 
hibit '¥'  ",  as  follows,  to-wit: 

DOUGLAS  NATIONAL  BANK. 
Roseburg,  Oregon. 

December  16,  1910. 
HON.  A.  C  WOODCOCK, 

Eugene,  Oregon. 
Dear  Sir:- 

At  request  we  send  following  records  from  our  Draft 
Remittance  Register  to  our  San  Francisco  correspond- 
ent: 

May  7,  1902. 

Received  draft  of  W.  W.  Brown,  Asst.  Cashier,  Eu- 
gene Loan  and  Savings  Bank,  No.  38070,  favor  Ed 
Jordan,  amount  $400.00,  received,  J.  H.  Booth,  Re- 
ceiver. 

No.     33071,  same  bank,  favor  S.  A.  LaRaut, 

amount  $400.00 

No.     33072,  same  bank,  favor  Mrs.  F.  A.  La- 
Raut, 400.00 
Both  of  these  received  by  us  from  Mr.     La     Raut. 

On  May  10,  1902. 

No.  33087,  same  bank,  favor.  Miss  Lucy  La- 
Raut, amount,  400.00 

No.     33088,  same  bank,  favor.  Miss  Ethel  La- 
Raut, amount  400.00 

Both  received  from  J.  H.  Booth,  Receiver  Land  Office. 

Tn  other  words,  the  draft  to  Mr.  LaRaut,  and  wife 

were  cashed  by  him  at  the  bank;  the  other  three  were 
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received  by  us  from  J.  H.  Booth,  Receiver,  for  credit 
to  his  account  as  Reveiver. 

Very  truly, 

J.  H.  BOOTH, 

President." 

It  is  further  stipulated  and  agreed  that  the  purchase 
price  paid  for  said  land  together  with  land  office  fees 
and  commissions  were  as  follows: — Ed.  Jordan,  pur- 
chase money,  $400.00,  fees  and  commission,  $10.51. 

Stephen  A.  LaRaut,  purchase  money,  $400.00,  fees 
and  commissions,  $10.51. 

Alice  LaRaut,  purchase  money,  $400.00,  fees  and  com- 
missions, $10.51. 

Ethel  M.  LaRaut,  purchase  money,  $407.05,  fees  and 
commissions,  $10.49. 

Lucy  LaRaut,  purchase  money,  $407.05,  fees  and 
commissions,  $10.49. 

D.  H.  BRUMBAUGH  is  called  as  a  witness  for  the 
government  and  being  first  duly  sworn  testifies  as 
follows : 

DIRECT  EXAMINATION  Questions  by  JOHN 
McCOURT. 

'Q.     Where  do  you  live  Brumbaugh? 

A.     About  six  miles  southeast  of  Cottage  Grove. 

Q.     What  is  your  business? 

A.     Rancher  now. 

O.  Did  you  ever  work  for  the  Booth-Kelly  Lum- 
ber Co.? 

A.     Yes,  sir. 

Q.     When  ? 

A.     A  number  of  different  times  since  about  1900, 
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— 1  started  ten  or  eleven  years  ago. 

Q.     Were  you  working  for  them  in  1902? 

A.     At  times,  yes. 

Q.     What  sort  of  work  were  you  doing  for  tlieni  ? 

A.     Running  a  compas  for  a  cruiser. 

Q.     Cruising? 

A.     Running  a  compass  for  a  cruiser. 

'O.  Did  you  ever  cruise  any  in  township  twenty- 
one,  south  of  range  two  and  three  west? 

A.     Yes,  sir. 

Q.     When  did  you  do  that  cruising? 

A.     Well,  I  cannot  give  you  the  dates. 

Q.  Do  you  recall  the  circumstances  of  showing 
claims  in  that  township  and  those  two  ranges  to 
Stephen  La  Raut,  and  wife,  and  other  members  of  his 
family? 

A.     Yes,  sir,  I  showed  them  the  claims. 

O.  How  long  prior  to  that  was  it  that  you  cruised 
the  land? 

A.  I  cannot  tell  you  exactly — I  think  it  was  prob- 
ably two  or  tliree  months,  it  might  have  been  longer 
than  that. 

O.  flow  did  you  happen  to  cruise  that  particular 
land? 

A.  Well,  I  was  running  the  compass  for  the  cruis- 
er and  we  cruised  the  land  right  straight  through. 

O.     In  whose  employ  was  you  at  that  time? 

A.  Well,  Mr.  Kelly  and  Mr.  Booth,— Mr.  Kelly  is 
the  one  that  paid  me  the  money. 

O.  How  did  you  happen  to  show  these  people  the 
land,  and  who  did  vou  show  the  land  to? 
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A.  Well,  there  was  three  of  the  La  Rauts, — la- 
dies and  one  gentleman,  and  they  brought  the  num- 
bers of  certain  lands  to  me  from  Mr.  Kelly, — he  re- 
quested me  to  show  them  certain  lands  which  I  done. 

Q.  How  did  Mr.  Kelly  ask  or  direct  you  to  do 
that? 

A.  He  simply  wrote  the  numbers,  and  sent  them 
to  me,  and  requested  me  to  show  them  that  land. 

O.  Who  else  was  there  besides  the  three  La  Raut 
ladies? 

A.     Well,  there  was  Dunbar. 

Q.     What  Dunbar? 

A.  Harry  I  think,  and  Mr.  Tom  Roach, — I  think 
his  name  is  Tom,  and  there  was  Ed.  Jordan, — I  ain't 
sure. 

O.     Did  you  show  the  land  all  at  the  same  time? 

A.     No,  sir. 

O.  How  were  they  related  to  each  other,  as  to 
time  ? 

A.  Well,  they  came  to  my  place  and  I  went  right 
along  with  them.  They  went  horseback  generally 
and  I  went  afoot.  I  never  was  out  but  one  day  at  a 
time,  but  I  think  I  was  about  three  or  four  weeks 
showing  all  these  people  that  land  at  different  times. 

Q.     What  members  of  the  party  went  first? 

A.     Now,  you  have  got  me.    I  do  not  recollect. 

Q.     Did  all  of  the  La  Raut  family  go  together? 

A.  No,  there  was  Mr.  La  Raut  and  his  wife,  I  sup- 
pose. T  think  they  were  the  first,  but  I  wouldn't 
swear  to  it,  and  then  Mr.  Dunbar  brought  the  two 
young  ladies. 
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(J.      W  hcii  did  Roach  and  Jordan  go? 

A.  1  think  they  were  the  last  ones.  I  am  pretty 
sure  that  they  were,  but  1  wouldn't  he  positive  about 
it. 

O.  Was  there  any  one  else  with  you  as  locater  or 
cruiser? 

A.  No,  sir.  Mr.  Dunbar  came  with  the  two  young 
ladies. 

O.     Was  Mr.  Robinson  there  at  one  time? 

A.     He  was  there  with  Mr.  Dunbar,  yes. 

O.  In  his  request  that  you  show  these  people  the 
land,  did  Mr.  Kelly  make  any  recjuest  that  you  show 
it  to  all  of  them  at  the  same  time? 

A.  No, — just  these  people  that  came  there, — 
There  was  two  at  a  time. 

Q.     Did  you  act  as  a  witness  for  these  people? 

A.  I  think  I  did,  but  I  did  not  hardly  think  I  did 
until  I  came  down  here,  and  saw  the  papers,  so  I  guess 
I  did. 

Q.     Do  you  recall  it  now? 

A.  I  think  I  recall  being  a  witness  for  those  young 
ladies. 

0.  Do  you  know  how  many  trips  you  made  to 
Roseburg? 

A:     I  think  I  made  two  trips. 

Q.  Who  paid  your  charges  or  ex])enses  for  show- 
ing these  people  the  land  and  going  to  Roseburg? 

A.     Mr.  John  Kelly  paid  my  wages  and  expenses. 

O.  John  Kelly,  a  member  of  the  firm  of  Booth- 
Kelly  Lumber  Co. 

A.     T  suppose  he  is  a  member.     Of  course,  I  am 
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positive.    I  think  he  is  or  was  at  tliat  time. 

Q.     You  knew  he  was  at  that  time  ? 

A.     I  suppose  he  was. 

O.  At  that  time  what  was  Mr.  Harry  Dunbar  do- 
ing? 

A.  I  do  not  know,  I  was  not  acquainted  with  him 
until  he  came  up  there.  He  has  been  bookkeeper 
since  that. 

O.     Bookkeeper  for  whom? 

A.     For  the  Booth-Kelly  Company. 

O.     What  was  John  Roach  doing? 

A.  I  think  he  was  bookkeeper  too.  I  never  knew 
him  until  he  came  up  there. 

■Q.  How  long  after  that  was  it  that  you  saw  Dun- 
bar working  for  the  Booth-Kelly  Lumber  Co.  ? 

A.  When  I  went  down  to  the  office  I  saw  him 
working  on  the  books. 

O.     Was  it  a  short  time  or  long  time? 

A.  I  do  not  think  it  was  over  two  or  three  weeks. 
It  might  have  been  longer. 

O.      Did  you  see  Roach  there  at  that  time? 

A.     Yes. 

Q.     What  was  he  doing? 

A.     He  was  working  on  the  books. 

Q.  Was  that  a  letter  written  to  you  that  John  Kel- 
ly sent  you? 

A.  I  think  only  the  numbers,  and  a  statement  with 
his  name  to  show  these  people  lliat  land. 

Q.     Did  the  Company  pay  you  for  that  labor? 

Counsel  for  defendant  objects  to  the  (|uestion  on 
the  ground  that  the  witness  has  stated  that  Mr.  Kel- 
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iy  paid  him. 

Q.     How  (lid  he  pay  you? 

A.      I  think  it  was  three  dollars  or  two  and  a  Iialf. 

O.     I  low  did  he  pay  you  ? 

A.     He  paid  me  in  money  if  I  am  not  badly  mis- 
taken. 

{}•      Where  did  he  pay  you? 

A.      1  do  not  know.     I  think  ,,art  of  it  was  paid  in 
liug-ene. 

l>-     At  the  office  of  the  company^ 
A.     Yes. 

g.     At  the  office  of  the  Booth-Kelly  Lumber  Com- 
pany  ? 

A.     Yes. 

p.  Did  you  ever  perform  any  services  for  Mr 
John  Kelly  independently  of  the  company? 

A.  I  dc,  not  know.  He  was  the  one  I  alwavs  done 
busmess  with.  I  do  not  know  whether  he  w^s  doin^ 
It  for  the  company,  or  doing  it  for  himself.'  I  cannot 
say  as  to  that. 

^^-^-     "^^'^  '^''^  y^''  understand  you  were  employed 

Counsel  for  defendant  objects  to  the  question,  as 
immaterial  and  irrelevant. 

A.     Well,  I  supposed  it  was  the  company,  but  J  do 
not  know. 

Q-     You  did  all  your  business  with  Mr.  Kelly? 
A.     Sure. 

'Q.     Do  you  know  what  office  he  held  in  the  com 
pany  at  that  time? 
A.     No.  T  do  not. 
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CROSS-EXAMINATION. 
(Questions  by  Mr.  A.  H.  TANNER). 

O.  How  long  had  you  been  in  the  employ  of  the 
Booth-Kelly  Lumber  Co.? 

A.  I  think  it  was  probably  about  a  year  or  about  a 
year  and  a  half  since  I  first  commenced  work  for  them 
at  that  time. 

0.  Now,  you  say  that  you  did  that  work  princi- 
pally for  Mr.  Kelly? 

A.  Well,  as  I  said  before,  he  is  the  man  that  paid 
me.  That  is  all  I  know.  I  supposed  he  was  the  com- 
pany. 

Q.  Did  you  have  any  conversation  with  these  peo- 
ple that  came  there  with  these  numbers  about  show- 
ing them  the  land? 

A.  But  very  little,  because  I  was  not  acquainted 
with  them.  I  simply  showed  them  the  land  that  I  was 
directed  to  show  them,  that  was  all. 

O.  You  understood  that  they  intended  to  enter  the 
land? 

A.     Sure. 

Q.  They  did  go  to  Roseburg  and  file  on  the  land 
did  not  they? 

A.     Yes,  sir. 

Q.  You  were  a  witness  for  them  when  they 
proved  up? 

A.     Yes. 

Q.  Now  you  have  worked  for  John  Kelly  for  a 
number  of  years  in  cruising? 

A.  It  has  been  ten  or  eleven  years  something  like 
Ihr^l  since  [  first  went  to  work. 
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(J.  \ Oil  did  a  good  deal  of  his  business  individ- 
ually, as  well  as  some  for  the  company? 

A.     I  sui)pose  so.    That  is  all  I  know  about  it. 

(Witness  excused.) 

Mrs.  M.  S.  APPLESTONE,  is  called  as  a  witeness 
for  the  government  and  being  first  duly  sworn  testi- 
fies as  follows: 

Direct  Examination. 

(Questions  by  JOHN  McCOURT.) 

O.  Where  do  you  live  Mrs.  Applestone? 

A.  Lewiston,  Idaho. 

(3.  How  long  have  you  lived  there? 

A.  I  have  lived  there  three  years. 

O.  Do  you  know  Mrs.  Alice  La  Raut  ? 

A.  Yes. 

Q.  And  Stephen  La  Raut? 

A.  Yes. 

O.  What  relation  is  Mrs.  La  Raut  to  you? 

A.  My  mother. 

Q.  And  Mr.  La  Raut? 

A.  My  step-father. 

O.  Do  you  know  Ethel  and  Lucy  La  Raut? 

A.  Yes. 

O.  One  of  them  now  being  Mrs.  Lev/is? 

A.  Yes,  sir. 

■Q.  Which  one  of  them  is  Mrs.  Lewis  ? 

A.  Ethel. 

Q.  Where  were  you  living  in  1902,  and  prior 
thereto  in  1901  ? 

A.  \n  1901  T  was  living  in  Portland  I  think.    Part 
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of  the  time  with  my  mother  and  part  of  the  time  in 
Portland. 

Q.     Where  was  your  mother  hving  at  that  time? 

A.     At  Saginaw,  Oregon. 

Q.  Do  you  remember  being  up  at  your  mother's 
home  in  the  spring  of  1902  and  summer? 

A.     Yes,  sir. 

Q.  Do  you  know  anything  about  the  entry  of 
some  timber  land  there  by  your  mother? 

A.     Yes,  sir. 

O.     And  the  other  members  of  the  family? 

A.     Yes,  sir,  I  do. 

Q.  Just  state  now  what  you  know  about  that,  and 
what  information  you  have  about  it. 

A.  Well,  at  the  time  I  was  there,  they  had  come 
off  from  the  claim. 

O.  You  mean  they  had  been  out  to  visit  their 
claims? 

A.     Yes,  sir,  they  had  been  out  to  see  the  land. 

Q.     Well,  who  had  been  to  see  the  land? 

A.     My  mother  and  step-father  had  been. 

O.     Who  else? 

A.  And  Ethel.  That  is,  I  know  that,  because  they 
were  at  the  house  there  and  1  knew  that  they  had  tak- 
en up  a  timber  claim  each. 

Q.  Now,  did  you  have  any  conversation,  or  was 
there  any  conversation  conducted  and  carried  on  in 
the  family  there  which  you  heard  in  relation  to  these 
timebr  claims? 

A.     Yes,  they  talked  about  llicm. 

C).     At  different  times? 
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A.      N  cs.  sir. 

O.  What  did  llicy  say  ahoul  tlic  limber  claims — 
how  tlioy  happened  to  take  them  up,  and  all  about  it. 

A.  I  talked  i(»  my  moihcr  about  it  specially,  and 
she  told  me  that  she  had  taken  uj)  a  claim,  and  h{id 
taken  it  Uj)  for  Mr.  IJooth. 

O.     What  Mr.  Booth? 

A.     Robert  Booth. 

Q.  How  did  she  say  she  come  to  take  it  up  for 
Robert  Booth  ? 

A.     1  do  not  remember  just  the  words. 

Q.  (jo  ahead  now  and  state  the  conversation  that 
occurred  there  without  being  asked  any  questions, 
just  go  on. 

A.  Well,  we  had  talked  about  it  so  many  times, 
at  different  dates,  and  she  said  that  she  had  taken  up 
a  claim  for  Robert,  and  they  were  to  be  paid  $100.00, 
— that  is  mama  was  to  be  paid  $100  for  her  claim. 

Q.  Who  else  was  present  when  you  had  this  con- 
versation with  your  mother? 

A.     I  do  not  remember  that  there  was  anybody. 

O.  State  whether  or  not  Mr.  Stephen  La  Raut  and 
Ethel  La  Raut  was  present  at  any  of  these  conversa- 
tions? 

A.  I  do  not  remember  that  they  were.  I  remem- 
ber that  they  were  in  the  house. 

O.  You  do  not  know  whether  they  heard  the  con- 
versation or  not? 

A.     No,  I  do  not. 

O.  What  further  occurred  in  regard  to  these 
claims  ? 
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A.     In  what  way? 

Q.  Do  you  know  anything  about  the  $100.00  being- 
paid? 

A.     Yes  I  know  mama  was  paid  $100.00. 

O.     How  do  you  know  that? 

A.     Well,  she  told  me. 

O.     Did  you  see  the  money  or  evidence  of  it  ? 

A.     Yes  I  saw  the  money. 

O.  Do  you  know  anything  about  Mr.  La  Raut  and 
Ethel  La  Rant's  claim  and  the  payment  for  them? 

A.     No,  I  do  not  know  anything  about  theirs. 

Q.  Do  you  recall  the  trip  to  Roseburg  to  make  the 
proof  for  them  ? 

A.     Yes,  I  w^as  there  at  the  time. 

0.  Did  anything  occur  prior  to  that  in  relation  to 
the  entries,  I  refer  to  the  receipt  by  your  mother  and 
step-father,  and  step-sister  of  forms  for  making  fin- 
al proof,  showing  the  questions  and  answers? 

A.     Yes,  I  remember  them  having  the  questions. 

O.     All  of  them? 

A.  Mama  especially  T  know  about.  I  think  they 
were  for  my  mother  and  step-father,  because  thev  had 
filed  at  that  time  and  were  to  prove  up. 

O.  Have  you  examined  the  final  proof  testimony 
given  by  your  mother  in  relation  to  tliis  timber  and 
stone  entry  of  hers? 

A.  Only  that  I  saw  the  questions  that  thev  should 
answer. 

'Q.  Do  you  know  whether  or  not  the  paper  that  she 
had  there  and  your  step-father  had  there  at  that  time 
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contained  (jucstions  tlial  would  be  i)Ut  in  these  final 
proof  papers? 

A.     Yes. 

O.  What  conversation  did  you  and  your  mother 
have  in  relation  to  those  i)apers, — those  final  proof 
papers? 

A.  W'ell,  at  that  time,  T  could  not  understand  it 
because  the  questions  were  answered. 

O.     What  did  you  say  about  it? 

A.     I  asked  her  why  they  were  answered. 

O.     What  did  she  say? 

A.     I  do  not  know  what  answer  she  gave  me. 

O.  Was  this  before  she  had  gone  to  Roseburg  to 
make  her  proof? 

A.     Yes,  sir. 

O.     Did  she  say  who  had  sent  her  those  papers? 

A.     Yes,  sir. 

O.     Who  did  she  say? 

A.     Robert  Booth. 

■Q.  What  relation,  if  any,  does  she  bear  to  Robert 
Booth? 

A.     Sister-in-law. 

Q.     Where  is  your  mother  and  step-father  now? 

A.     In  Canada. 

O.     What  part  of  Canada  ? 

A.     Alberta. 

O.  And  this  money  that  your  mother  had  there, 
did  she  have  that  before  she  went  to  make  proof, — 
before  she  went  down  to  Roseburg  to  make  final 
proof,  or  did  she  get  it  afterwards,  or  do  you  know? 

A.     T  do  not  remember. 
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Q.  Was  it  in  the  neighborhood  of  the  time  she 
made  proof  or  do  you  know? 

A.  I  do  not  recall  whether  it  was  before  or  after, 
— T  do  not  remember  whether  it  was  before  she 
proved  up,  or  afterwards. 

Q.  Do  you  recall  whether  or  not  the  whole  farriily 
went  down  to  make  proof  at  the  same  time,  or  on  dif- 
ferent days  some  of  them? 

A.     They  went  on  different  days,  I  think. 

Q.     What  members  went  together? 

A.     My  mother  and  step-father  went  together. 

Q.     And  the  two  girls  went  together? 

A.     I  do  not  remember. 

O.  They  did  not  go  at  the  same  time  your  mother 
and  step-father  went? 

A.     No. 

O.     Where  was  Ethel  living  at  that  time? 

A.     In  my  mother's  house. 

Q.     Where  was  Miss  Lucy  La  Raut  living? 

A.     Living  near  Wilbur,  Oregon. 

O.     Tn  whose  employ  was  she  at  that  time? 

A.     I  do  not  think  she  was  in  any  one's  employ. 

Q.     Did  Lucy  live  at  Saginaw? 

A.  She  lived  with  her  mother.  It  was  Lucy  who 
lived  with  her  mother. 

O.     Where  did  Lucy  live? 

A.     She  lived  near  Wilbur. 

Q.  Did  either  one  of  those  yoimg  ladies  live  at 
your  mother's  home? 

A.     Ethel  lived  at  my  mother's  home. 

Q.     Ethel  lived  at  your  mother's  hom«,  and  Lucy 
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lived  with  her  niotlicr? 

A.     Yes. 

O.  How  loni;-  was  it  tliat  these  papers  were  re- 
ceived hy  your  mother  containing  questions  and  an- 
swers prior  to  the  time  that  she  went  down  to  Rose- 
burg  to  make  proofs  ? 

A.     A  few  days. 

Q.  Do  you  know  whctlicr  or  not  Lucy  received  a 
similar  set  of  papers? 

A.     I  do  not. 

O.  Do  you  know  whether  or  not  your  step-father 
received  a  similar  set  of  papers? 

A.  It  was  step-father  and  mother  that  received 
them. 

Q.  Did  your  step-father  ever  discuss  the  matter 
of  his  taking  up  a  timber  claim? 

A.     Yes  sir. 

O.     In  your  presence? 

A.     Not  particularly  that  I  remember  of. 

Q.  Was  Ethel  present  at  any  time  when  your 
mother  was  discussing  the  mnaner  in  which  the  tim- 
ber claims  were  being  taken? 

A.     Not  that  I  remember  of. 

Q.     What  was  your  step-father  doini^-  at  that  time? 

A.  He  was  working  for  the  Booth-Kelly  Com- 
pany. 

O.     And  your  mother? 

A.     Keeping  house. 

O.  Do  you  know  what  was  their  financial  condition 
at  that  time? 

A.     Yes  I  know  that  they  were  very  poor  at  that 
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time. 

O.  And  how  about  the  Misses  La  Raut,  Lucy  and 
Ethel? 

A.     I  do  not  know. 

Q.  You  do  not  know  what  their  financial  condi- 
tion was? 

A.     No. 

Q.  Did  you  know  a  young  man  by  the  name  of 
Harry  Dunbar? 

A.     Yes,  sir. 

O.     Do  you  know  what  he  was  doing  at  that  time? 

A.  He  was  bookkeeper  for  the  Booth-Kelly  Com- 
pany. 

Q.  What  connection  did  Robert  Booth  have  with 
the  Booth-Kelly  Lumber  Co.,  if  you  know. 

A.     I  do  not  know. 

O.  What  did  3^our  mother  say  that  she  was  going' 
to  get  besides  this  $100.00, — what  was  Booth  going  to 
pay  in  addition  to  the  $100.00? 

A.     That  was  all  she  was  to  receive. 

O.  Who  was  to  pay  the  expenses  for  the  land  and 
all  that? 

A.     Mr.  Booth. 

Q.     Did  she  assent  to  that? 

Counsel  for  defendant  objects  to  the  question  as 
leading. 

A.     Yes,  sir. 

Q.  Do  you  know  who  did  pay  her  expenses  to 
Roseburg? 

A.     Yes,  sir. 

O.     Who. 
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A.     Mr.  Booth. 

Q.  Do  you  know  when  it  was  that  Mr.  Booth 
promised  to  pay  your  mother  for  taking  this  claim, 
with  relation  tt)  the  time  she  filed  on  the  land? 

A.     No  I  do  not. 

Q.  Do  you  know  whether  that  was  before  or  aft- 
er she  filed  on  it? 

A.     No  I  do  not  know. 

O.     \o\.\  do  not  know  about  that? 

A.     No. 

Q.  Did  she  say  anything"  about  who  selected  the 
land  for  them  or  for  her? 

A.     No  I  do  not  recall  that. 

It  is  stipulated  and  agreed  by  and  between  the  par- 
ties hereto,  that  Robert  A.  Booth,  was  manager  of 
the  Booth-Kelly  Lumber  Company  at  the  time  in 
controversy  in  this  suit,  and  that  John  Kelly  was  Vice- 
President,  or  John  F.  Kelly  was  Vice-President,  of  the 
corporation  during  the  times  in  controversy. 

Cross-Examination. 

(Questions  by  A.  H.  TANNER.) 

Q.  How  long  have  you  lived  in  Idaho? 

A.  Three  years. 

O.  Where  did  you  live  before  that? 

A.  I  lived  in  Portland  and  with  my  mother  in  Sag- 
inaw. 

O.  You  say  you  were  living  with  your  mother  at 
the  time  they  took  these  timber  claims? 

A.  I  was  not  living  there,  but  I  was  there  at  the 
time. 
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Q.  You  were  there  visiting  at  that  particular 
time? 

A.     Yes. 

O.  How  long  were  you  there  at  the  time  they  were 
about  to  take  up  these  timber  claims? 

A.     I  do  not  remember  how  long  I  was  there. 

Q.  Well,  were  you  there  while  they  were  taking 
the  claims, — when  they  went  out  to  see  them,  and  so 
on,  or  did  you  come  after  that? 

A.     I  came  the  day  after  they  came  from  the  land. 

Q.     Had  they  been  living  on  the  land? 

A.     No,  they  had  been  away  one  day. 

Q.  They  had  been  up  to  the  land  before  you  got 
there? 

A.     Yes  before  I  got  there. 

O.  And  you  talked  with  your  mother  about  taking 
up  the  timber  claim? 

A.     Yes,  sir. 

O.  And  she  told  you  that  she  was  going  to  take  up 
a  claim  did  she? 

A.     She  told  me  she  had  taken  one. 

O.  And  that  your  step-father  Mr.  La  Raut  had 
also  taken  a  claim? 

A.     Yes  sir. 

Q.  And  that  they  were  going  to  Roseburg  to 
prove  up, — did  she  tell  you  about  that? 

A.     I  was  there  at  the  time  they  went. 

Q.  You  were  there  at  the  time  they  went  to  Rose- 
burg to  file  on  the  land,  or  make  application  to  pur- 
chase the  land, — that  was  the  time  they  came  from  the 
land?' 
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A.  I  do  not  remember  whctlier  it  was  to  file  or 
prove  up  on  them. 

Q.  Were  you  there  when  they  went  to  Roseburg 
to  file  on  the  lands? 

A.  I  do  not  recall  whether  it  w^as  the  time  they 
went  to  file  on  the  land,  or  whether  it  was  to  prove 
up. 

Q.  You  say  you  were  there  at  the  time  they  came 
back  from  inspecting  the  lands? 

A.     Yes. 

'O.  In  the  natural  course  of  events,  they  would 
have  gone  to  Roseburg  to  file  on  the  land? 

A.     Yes. 

Q.     Were  you  there  then? 

A.     Yes. 

O.     How  long  were  you  there  at  that  time? 

A.     I  do  not  remember. 

Q.  Can  you  state  anyw^heres  near  how  long  you 
were  there? 

A.     No,  I  do  not  remember. 

O.  Now,  when  was  the  first  conversation  that  you 
had  with  your  mother  about  the  matter? 

A.     It  was  the  day  I  got  there. 

O.  That  was  the  day  she  told  you  she  was  going 
up  to  file  on  the  claim? 

A.  I  do  not  know  as  she  told  me,  I  was  there  when 
she  went. 

Q.     What  did  she  tell  you  she  was  going  to  do? 

A.  I  do  not  recall  whether  she  said  they  were  go- 
ing to  file,  or  prove  up.  I  think  it  must  have  been  the 
time  she  filed. 
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Q.  Did  they  go  to  Roseburg  a  day  or  two  after 
that? 

A.  I  do  not  recall  how  long  after  that  it  was  that 
they  went. 

O.  Was  that  the  extent  of  the  conversation  ?  The 
day  you  got  there,  or  the  next  day,  that  she  had  taken 
up  a  timber  claim  ? 

A.     It  was  generally  talked  about. 

O.  Well,  in  what  way  do  you  mean.  Do  you 
mean  she  told  3^ou  she  was  going  to  take  up  a  tim- 
ber claim? 

A.     She  told  me  she  had  taken  up  a  timber  claim. 

Q.  Now,  were  you  there  when  they  went  to  Rose- 
burg to  prove  up. 

A.  I  was  only  there  once  when  they  were  in  Rose- 
burg. 

0.  Do  you  know  whether  it  was  the  time  they 
went  to  Roseburg  to  file  on  the  land  or  whether  they 
w^ent  there  to  prove  up,  that  you  were  there? 

A.     No  I  do  not  recall  which  it  was. 

O.     Now     the     conversation  that  you  had  about 
their  filing  on   these  claims  was  with  your  mother 
mostly  as  I  understand  it? 
....A.     Yes. 

Q.  You  did  not  talk  vath  nny  of  the  rest  of  the 
family  about  it? 

A.     Not  that  I  remember  of. 

■Q.  You  say  she  told  you  that  she  had  taken  up  a 
claim,  and  what  was  it  you  said  she  said  about  Robert 
Booth — give  her  exact  language  now  if  you  can. 

A.     Well,  she  told  me  that  they  were  taking  up  a 
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claim  for  Robert. 

Q.     Is  that  all  she  said  about  it? 

A.     No. 

O.     Well,  slate  the  rest  ot  it. 

A.  Well,  she  said  they  had  taken  np  a  claim  for 
Robert,  and  she  also  told  me  what  they  were  to  get 
for  it. 

Q.  What  did  she  tell  you  they  were  to  get  for  it, 
or  that  she  was  to  get  for  hers  ? 

A.     She  told  me  that  she  was  to  get  $100.00. 

Q.  Did  she  tell  you  that  she  was  to  get  anything 
more  for  it? 

A.     No. 

Q.     Do  you  know  whether  she  did  get  anything 


more  ? 


A.     Yes  she  got  $100.00  for  it.     I  did  not  know  at 
the  time,  but  I  know  she  got  fifty  dollars  afterwards. 

Q.     Did  not  she  get  some  more  at  another  time? 

A.     Not  that  I  know  of. 

Q.     You  do  not  know  whether  she  did  or  not? 

A.  Well,  up  to  six  months  ago,  I  knew  that  she 
had  not. 

Q.     When  did  they  go  to  Canada  ? 

A.     About  six  months  ago. 

Q.  You  know  she  did  get  an  additional  payment 
besides  the  $100.00,  that  she  spoke  of? 

A.     Yes. 

O.  \ou  did  not  have  any  such  conversation  with 
your  step-father  that  you  say  you  had  with  your 
mother? 

A.     Not  that  I  remember  of. 
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Q.     You   never   had   any   such   conversation    with 
Ethel? 

A.     No,  sir. 

Q.     Or  with  Lucy? 

A.     No,  sir. 

'Q.     You  do  not  know  anything  about  why  they 
took  up  their  timber  claims  or  anything  about  it? 

A.     I  do  know  why, — my  mother  told  me. 

O.     I  mean,  outside  of  what  your  mother  told  you? 

A.     No,  I  do  not  know.     My  step-father  took  up 
his  claim  for  the  same  reason  that  my  mother  did. 

Q.     Who  told  you  why  he  took  up  his  claim, — did 
he  ever  tell  you  himself,  or  was  it  your  mother? 

A.     I  do  not  recall  whether  he  did  or  my  mother 
did. 

Q.     Is  it  not  a  fact  that  you  are  testifying  now  en- 
tirely from  what  your  mother  told  you  about  it. 

A.     Yes,  I  suppose,  and  what  I  knew. 

Q.     Do  you  know  whether  Robert  Booth  ever  talk- 
ed  to  your  mother  or  your  father  about  it  at  all  ? 

A.     I  do  not. 

O.     You  do  not  know  who  it  was  who  suggested 
to  them  that  they  take  a  timber  claim  do  you  ? 

A.     Yes  I  do. 

O.     Well,  where  did  you  get     that     information 
from? 

A.     I  got  it  from  my  mother. 

■Q.     What  did  your  mother  tell  you? 

A.     She  told  me  that  Robert  had  asked  them  to 
take  up  a  claim. 

O.     That  Robert  Booth  had  asked  her? 
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A.  Had  asked  her  and  my  step-falhcr  and  Ethel 
they  wei-c  the  ones  that  were  there. 

Q.  I)o  you  mea  nto  say  that  your  mother  told  you 
that  Robert  Booth  had  talked  to  her? 

A.     He  did  not  talk  to  her  personally  that  I  know 

Q  Vour  n,other  did  not  tell  you  that  Robert 
Booth  had  ever  talked  to  her  personally  about  it  did 
she? 

A.     No,  she  did  not. 

Q.     Now,  you  say  that  you  saw  this  $100.00  that 
your  mother  had  there? 
A.     Yes,  sir. 

Q.  When  was  it  that  you  saw  that  ? 

A.  I  do  not  recall  the  time. 

Q.  Was  it  after  she  had  proved  up  on  the  claim  ^ 

^-  i  do  not  remember. 

Q.     Is  there  anything  by  which  you  can   fix   the 
tmie  about  when  it  was  ? 

or  afterwlrds'"  ""  """'"'^'-  ^"'''^  '  ^'^  ^^^^^ 

,lS,.OoT  '''  ""  -^•""  "'^^-  ^'-  '^'^  gotten   this 
A.     Yes,  sir. 

Q-     What  did  she  say  about  it? 
A.     She  said  that  Robert  had  given  it  to  her 
Q.     That  Robert  had  given  it  to  her  personally? 


A. 
it  to. 


To  them,  I  do  not  know  which  person  he  gave 


Q.     Did  she  tell  you  which  person  ? 
A.     No. 


O. 


Did  she  tell  you  that  Robert  Booth  had  given 
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it  to  either  of  them  ? 

A.     Yes,  she  said  that  Robert  had  given  it  to  them 

O.     Was  there  more  than  $100.00  of  it — did  yon  see 
the  $100.00  that  your  step-father  had  too? 

A.     No. 

Q.     You  do  not  know  whether  he  had  a  $100.00  or 
not? 

A.     Yes. 

O.     How  do  you  know? 

A.     Because  my  mother  said  he  had  and  he  said  he 
had. 

Q.     Did  he  teh  you  about  where  he  had  gotten  it  ? 

A.     Yes,  he  talked  about  it. 

Q.     Who  did  he  say  had  paid  it  to  him? 

A.     I  do  not  remember,  he  told  me  but  I  do  not  re- 
member.    It  was  not  kept  a  secret. 

O.     Did  he  tell  you  that  Robert  Booth  had  paid  it 
to  him? 

A.     I  do  not  recall  whether  he  told  me  or  not.    I 
remember  it  was  talked  about. 

Q.     Talked  about  between  you  and  your  mother 
and  the  children. 

A.     No  my  step-father  talked  about  it.     It  \vns  not 
kept  from  me, — it  was  not  considered  a  secret. 

Q.     How  long  did  you  continue  to  live  at  Saginaw 
and  visit  your  people  there? 

A.     I  never  lived  there. 

O.     How  long  did  you  continue  to  visit  3'our  peo- 
ple there? 

A.     Until  four  years  ago. 

O.     Then  vou  went  to  Idaho? 
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A.     No,  sir  I  have  only  lived  in  Idaho  three  years. 

Q.     Three  years? 

A.     Yes. 

Q.     Where  did  you  live  the  other  year? 

A.     In  San  Francisco  and  Spokane,  Washington. 

O.     Anywhere  else? 

A.     No  sir. 

O.  When  did  you  first  tell  anybody  else  about 
hearing  these  conversations  that  you  talked  about 
with  your  mother? 

A.     I  do  not  remember. 

'Q.  Well,  about  when  was  it?  Do  you  remember 
about  when  it  was  ? 

A.     No  I  do  not  remember. 

O.  Well,  v/ho  was  it  that  you  talked  to  about  it 
outside  of  the  family? 

A.  I  do  not  know  that  I  talked  to  anybody  about 
it. 

Q.  You  have  not  talked  to  anybody  at  all  except 
your  mother  and  father? 

A.     I  might  have  spoken  of  it. 

O.  Well,  you  know  whether  you  did  or  not?  I 
want  to  know  whether  you  did  or  not  talk  to  anybody 
else  about  it, — you  must  know  whether  you  did  or 
not? 

A.  Yes,  I  suppose  I  did  speak  of  it,  to  probably 
several  different  ones,  but  I  do  not  recall  who. 

Q.  Did  you  talk  to  any  special  agent  of  the  gov- 
ernment about  it? 

A.  I  do  not  know.  I  have  spoken  to  Mr.  Mc- 
Court. 
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Q.     Mr.   McCourt,   when   did  you   talk   to   him, — 
lately  ? 

A.     Yes. 

■Q.     Is  he  the  first  person  you  talked  to  about  it 
outside  of  your  mother  and  father? 

A.     He  is  the  first  person  that  I  talked  to  in  a  bus- 
iness way, — I  guess  that  might  do. 

Q.     What  do  you  mean  by  "in  a  business  way", 
what  do  you  mean  by  that? 

A.     I  mean  that  I  was  asked  questions  and  I  simp- 
ly answered  them,  that  is  all. 

Q.     How  did  they  come  to  find  out  that  you  knew 
anything  about  it? 

A.     I  do  not  know. 

Q.     When  was  it  you  talked  with     Mr.  McCourt 
about  it  first? 

A.     I  do  not  remember  just  how  long  ago. 

Q.     Was  it  about  the  time  that  Robert  Booth  was 
being  tried  here? 

A.     Yes  sir. 

O.     Did  the  government  have  you  subpoenaed  here 
as  a  witness  at  that  time? 

A.     Yes  sir. 

'O.     Were  you  called  as  a  witness? 

A.     No  sir. 

O.     Was  that  the  time  that  Mr.  McCourt  talked  to 
you  about  these  entries  ? 

A.     Yes  sir. 

O.      Did  you  talk  to  any  land  agent  about  it? 

A.     No  sir. 

O.     Have  vou  talked  to  anv  land  accent  since,  or 
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any  special  aj^cnt  of  the  government? 

A.     No  sir,  I  have  not. 

Q.  As  I  gather  from  your  testimony,  your  mother 
was  a  sister  of  Ethel  La  Raut  and  Lucy  La  Raut? 

A.     No  sir.    My  Step-father  is  a  brother  of  theirs. 

Q.  At  the  time  that  you  came  clown  here  when  Mr. 
Booth's  trial  was  on — how  did  you  happen  to  come  at 
that  time? 

A.     I  was  subpoenaed. 

O.     Subpoenaed  by  the  government? 

A.     Yes  sir. 

O.  And  then  you  say  after  you  came  down  here  Mr. 
McCourt  first  talked  to  you  about  it? 

A.     Yes  sir. 

0.     Did  you  talk  to  anybody  up  there  about  it? 

A.     No,  sir. 

'O.  How  did  they  come  to  subpoena  you, — do  you 
know  ? 

A.     I  do  not  know. 

0.  You  had  not  talked  to  any  one  else,  except 
your  mother  and  father  about  it  before  that  time? 

A.  I  said  T  might  have  talked,  or  spoken  about  it 
to  different  ones. 

Q.  How  long  were  you  here  at  the  time  you  were 
subpoenaed? 

A.     I  do  not  remember. 

Re-Direct  Examination. 
CQuestions  by  Mr.  JOHN  McCOURT.) 

Q.  Did  your  mother  state  to  you  anything  about 
the  arrangement  that  Ethel  La  Raut  had  made  for 
taking  up  her  timber  claim  and  how  much  she  was  to 
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get  for  hers? 

A.     Yes,  she  said  it  was  the  same. 

O.     The  same  as  she  was  getting? 

A.     Yes. 

Q.  You  say  your  mother  got  fifty  dollars  more — 
when  was  that? 

A.  I  do  not  know  just  how  long-  it  was  ago.  I 
think  probably  eight  or  nine  months.  It  was  that 
way  because  she  did  not  tell  me  the  exact  date. 

Q.     You  say  eight  or  nine  months? 

A.     Eight  or  nine  months  ago. 

Q.  How  was  it  with  relation  to  the  time  you  were 
down  here  as  a  witness? 

A.     What? 

Q.  The  payment  of  this  additional  fifty  dollars — 
when  was  it  made,  or  received  by  your  mother  in  rela- 
tion to  the  time  you  were  down  here  as  a  witness, — 
was  it  after  that,  or  before  you  were  down  here  as  a 
witness  at  the  time  Robert  Booth  was  being  tried  a 
couple  of  years  ago? 

A.  I  really  do  not  know — I  understood  it  was  aft- 
erwards. 

(Witness  excused.) 

LUCY  LA  RAUT,  is  called  as  a  witness  for  the 
government  and  being  first  duly  sworn  testified  as 
follows: 

Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

Q.     Where  do  you  live? 

A.     In  Eugene  at  present. 

Q.     What  relation  if  any  arc  you  to  Mr.   Robert 
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Booth? 
A.     I  am  sister-in-law. 
Q.     And  to  Eethcl  La  Raut? 
A.     I  am  Ethel's  older  sister. 
Q-     And  to  Mrs.  Ahce  La  Raut? 
A.     Sister-in-law. 

Q.     Stephen  La  Raut  was  your  brother? 
A.     Yes  sir. 

Q.     What  occupation  were  you  engaged  in   Feb- 
ruary, 1902,  and  for  a  few  months  prior  thereto? 
A.     I  was  at  home  with  my  parents. 

'Q.     When  did  you  become  post-mistress  at  Sagi- 
naw? 

A.     You  have  the  wrong  woman. 
Q.     That  was  your  sister? 
A.     That  was  my  sister  Ethel. 
Q.     When  was  she  post-mistress  there? 
A.     She  was  post-mistress  there  in  1902.     I  do  not 
remember  how  long  prior  she  left. 

Q.     Was  she  post-mistress  at  the  time  you  took 
this  timber  claim. 
A.     Yes. 

Q.     Did  she  have  any  other  employment  besides 
being  post-mistress? 
A.     No. 

Q.     Was  not  she  clerking  for     the     Booth-Kelly 
Company? 
A.     Yes. 

Q.     Do  you   recall   the   instance  of  taking  up  a  tim- 
ber claim  there? 
A.     I  do. 
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Q.  At  that  time  you  were  living  at  home  with  your 
parents  ? 

A.     I  was. 

Q.     Who  took  you  out  to  see  the  timber  claim  ? 

A.     Mr.  Dunbar. 

Q.     How  long  did  it  take  you  to  go  out  there? 

A.     One  day. 

Q.  How  long  after  you  had  gone  to  see  the  claim 
was  it  before  you  filed  on  the  land? 

A.  I  think  we  went  the  next  day  probably, — a  day 
or  two  anyway. 

O.     Do  you  have  any  recollection  about  it? 

A.  Yes,  I  recall, — I  think  it  was  the  day  after  that 
or  probably  two  days. 

Q.     Who  accompanied  you  to   Roseburg? 

A.     My  sister  Ethel  and  Mr.  Dunbar. 

Q.     Harry  Dunbar? 

A.     Yes  sir. 

O.     Did  Mr.  Thomas  Roach  file  at  the  same  time? 

A.     No,  he  did  not. 

0.     Where  did  you  go  from  to  go  to  Roseburg  ? 

A.  I  went  from  Saginaw,  because  it  was  from  Sag- 
inaw that  I  went  up  and  took  a  timber  claim.  T  went 
right  from  Saginaw  to  Roseburg  to  file  on  it. 

Q.     Did  your  sister  visit  her  claim  at  the  same  time? 

A.     Yes. 

O.     With  Mr.  Dunbar  also? 

A.     Yes  sir. 

O.     Then  you  all  later  went  to  Roseburg  to  file? 

A,     Yes  sir. 

O.      Did  you  go  to  visit  the  claim  again  after  you 
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had  filed? 

A.     No  sir. 

Q.     Was  that  the  only  time  you  were  there? 

A.     Yes  sir. 

Q.     How  did  you  conic  to  take  Uj)  a  claim? 

A.  My  sister  Ethel  notified  me  that  we  could  take 
up  a  claim.  She  knew  that  I  would  like  to  do  so, — 
that  is  how  I  came  to  take  up  a  claim. 

Q.  Did  you  have  any  conversation  with  anybody 
else  about  it  before  you  went  to  look  at  the  land? 

A.     No,  sir. 

Q.  Well,  how  did  you  happen  to  have  Mr.  Dunbar 
come  out  there? 

A.     I  really  cannot  say. 

Q.  You  had  nothing  to  do  with  securing  him  to  go 
out? 

A.     No,  sir. 

Q.  And  do  you  recall  anything  about  publishing 
notice  of  final  proof? 

A.     Yes,  it  was  published. 

Q.     Did  you  have  anything  to  do  with  that? 

A.     I  do  not  recall, — I  do  not  know. 

O.     Db  you  know  who  attended  to  it? 

A.     T  think  Mr.  Booth  did. 

O.     Mr.  Robert  Booth  ? 

A.     Yes. 

O.     How^  did  he  happen  to  attend  to  that  ? 

A.  Well,  I  suppose  he  did,  I  think  he  was  the  first 
to  tell  my  sister  that  he  knew  where  she  could  get  some 
land,  and  she  had  spoken  to  me  about  taking  up  a  tim- 
ber claim. 
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O.     You  assume  that  you  do  not  know  ? 

A.  No,  I  do  not  know — I  cannot  swear  to  it,  but  I 
think  so. 

Q.  Do  you  know  how  you  came  to  go  to  Roseburg 
to  make  your  final  proof,— how  you  ascertained  the 
time  to  go? 

A.  I  suppose  I  was  notified,  but  I  do  not  know  who 
notified  me. 

Q.     Who  went  with  you? 

A.     Mr.  Dunbar,  Ethel  and  myself. 

Q.     Anybody  else? 

A.     I  do  not  recall. 

O.     Was  your  sister  one  of  your  witnesses? 

A.     Yes,  and  Mr.  Brumbaugh,  I  think. 

Q.  Well,  did  Mr.  Brumbaugh  go  down  to  Roseburg 
when  you  went  down? 

A.     I  do  not  know. 

O.     He  showed  up  all  right? 

A.     He  was  one  of  our  witnesses. 

Q.     Was  Mr.  Dunbar  one  of  your  witnesses? 

A.     Yes. 

0.     You  say  he  was  one  of  the  witnesses? 

A.     Yes. 

Q.     Was  Mr.  Dunbar  also  a  witness  for  your  sister? 

A.     He  was. 

Q.  Were  you  two  young  ladies  witnesses  for  Mr. 
Dunbar  ? 

A.     Yes. 

Q.  What  makes  you  think  Mr.  Brumbaugh  was  a 
witness? 

A.     Well,  I  do  not  recollect,  he  was  our  cruiser,  I 
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do  not  know  whether  he  was  a  witness  or  not. 
Q.     You  only  have  to  have  two  witnesses  ? 
A.     I  do  not  know. 

Q.     You  do  not  recall  much  of  the  details? 
A.     No. 

Q.     Well  who  paid  your  expenses  down? 

A.  AJy  father  furnished  some  of  the  money,  and  Mr. 
Booth  the  other.  He  said  he  would  advance  the  money 
to  us,  which  he  did. 

Q.  What  quantity  of  the  money  did  your  father  fur- 
nish? 

A.  I  do  not  recall  whether  it  was  half,  I  do  not  rec- 
ollect. 

O.     Do  you  recall  how  much  he  furnished? 
A.     Something  like  twenty  or  thirty  dollars. 
Q.     Did  you  repay  that  to  him? 
A.     Yes. 

Q.  When  did  he  furnish  that,  before  you  went  down, 
or  when  you  went  down  to  make  the  proof? 

A.     I  say  I  cannot  tell  whether  it  was   when   I   went 
down  to  file,  or  when  I  went  down  to  prove  up. 
O.     Do  30U  recall  publishing  the  notice? 
A.     I  did  not  pay  that. 

Q.     You  did  not  pay  any  part  of  the  purchase  money 
for  the  land  ?    That  is  of  the  two  dollars  and  fifty  cents 
an  acre  to  pay  for  the  land? 
A.     No. 

O.     Did  }'ou  have  that  money  yourself  ?    Or  did  Mr. 
Booth  furnish  it  to  you? 
A.     He  furnished  it. 
Q.     How,  in  currency,  gold  or  a  check? 
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A.     I  do  not.  know, — I  do  not  recall. 
Q.     Do  you  recall  carrying  any  money  down  there 
with  you? 

A.  No,  sir  I  do  not.  Whether  I  paid  that  money 
over,  I  cannot  say. 

O.  Do  not  you  remember  that  Mr.  Dunbar  had  a 
draft? 

A.  Mr.  Dunbar  was  there,  but  whether  I  paid  the 
money  myself,  or  Mr.  Dunbar,  I  do  not  know. 

Q.  Any  way  he  came  there  the  day  that  you  proved 
up? 

A.     Yes. 

O.  Now,  how  long  after  you  had  made  the  proof 
was  it  before  you  deeded  the  land  to  the  Booth-Kelly 
Company,  or  to  Mr.  Booth  or  whoever  you  did  deed  )t 
to? 

A.  I  do  not  know.  I  cannot  recall  when  the  deed 
was  made  out. 

Q.     Was  it  a  short  time? 

A.     I  cannot  recall. 

O.     Dou  you  remember  making  any  deed  at  all? 

A.     Yes  sir. 

Q.     Do  you  remember  making  more  than  one  deed? 

A.  Yes,  I  know  when  the  last  deed  was  made,  I  do 
not  recall  the  first. 

O.     When  was  the  last  deed  made? 

A.     That  was  made  in  1907. 

Q.     In  1907? 

A.     Yes  in  September  I  think. 

O.     What  was  the  purpose  of  making  two  deeds" 

A.     Well,  I  do  not  know  anything  concerning  that 
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O.     ^'ou  know  there  were  two  deeds  ? 

A.     \'es  there  were  two  deeds. 

Q.  How  much  money  did  Mr.  Booth  give  you  when 
you  made  the  first  deed? 

A.  I  do  not  know,  I  do  not  remember.  I  do  not 
know  whether  1  got  any  when  I  made  the  first  deed. 

Q.     Did  you  not  get  $100.00? 

A.  I  got  $100.00  some  time  along  about  that  time. 
1  do  not  just  recall  when. 

Q.  Well  in  the  neighborhood  of  the  time  when  you 
got  the  $100.00,  you  gave  a  deed? 

A.     Yes. 

Q.  How  long  was  it  after  you  made  that  deed  be- 
fore Mr.  Booth  returned  it  to  you? 

A.     I  do  not  recall. 

Q.     About  a  year  or  a  year  and  a  half? 

A.     I  would  not  like  to  state  because  I  do  not  recall. 

O.  Well  it  was  some  time  related  to  the  land  fraud 
agitation  that  was  done  was  not  it? 

A.     It  might  have  been. 

O.  Do  not  you  recall  that  that  deed  had  some  rela- 
tion to  that  matter? 

A.     Yes. 

O.  You  do  not  know  whether  or  not  that  deed  was 
ever  recorded? 

A.     No,  I  do  not. 

O.  Who  was  it  made  out  before  ?  Do  you  remember 
if  Mr.  Harry  Dunbar  was  connected  with  the  execution 
of  that  deed?     Was  he  the  Notary  Public 

A.     I  cannot  tell  you? 

O.     Where  did  you  make  it,— did  you  go  to  the  of- 


172  The  United  States  of  America  vs. 

fice  of  the  company? 

A.  I  do  not  remember  about  being  at  the  office  of 
the  company. 

O.  Was  the  deed  sent  out  to  where  you  were  Hving 
at  that  time? 

A.     I  recall  that  the  deed  was  sent  to  me. 

Q.     You  were  living  with  your  father  and  mother? 

A.     Yes. 

Q.     Where  were  you  living  then? 

A.  I  was  living  out  from  Roseburg  about  twelve 
miles. 

Q.  Then  would  you  have  gone  to  Roseburg  to  exe- 
cute the  deed? 

A.     Yes. 

O.  Do  you  remember  seeing  Henry  Booth  in  connec- 
tion with  it? 

A.     I  recall  now. 

Q.  Was  it  Henry  Booth  that  gave  you  the  $100.00, 
or  Mr.  Robert  Booth? 

A.     I  think  it  was  Robert  Booth,  Mr.  R.  A.  Booth. 

Q.  Did  he  send  that  along  with  the  deed,  or  had  you 
gotten  it  some  time  before? 

A.     I  cannot  say. 

Q.  Now,  were  you  living  down  here  at  this  place 
twelve  miles  from  Roseburg  at  the  time  you  gave  the 
deed  ? 

A.     Yes. 

Q.  You  came  up  from  there  to  Saginaw  to  where 
your  sister  was? 

A.     Yes. 

Q.     Who  asked  you  to  come  up  there  to  look  at  the 
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land? 

A.     My  sister. 

O.     Did  she  write  to  you  or  phone  you? 

A.     She  phoned  me. 

Q.     Did  you  see  Henry  Booth  at  that  time? 

A.  No.  I  would  not  come  to  Roseburg  there  was  a 
nearer  Station  called  Wilbur. 

Q.  Did  you  understand  that  you  were  to  get  this 
^100.00  before  you  came  up  there? 

A.     No,  1  did  not. 

Q.     What  did  you  suppose  you  were  going  to  get? 

A.  Well,  I  supposed  that  the  money  would  be  fur- 
nished me  because  I  was  not  at  that  time  able  to  take  a 
claim  and  I  had  to  get  some  one  to  furnish  the  money, 
and  Mr.  Booth  furnished  the  money  as  he  had  done  be- 
fore. 

Q.     Had  you  taken  a  claim  before? 

A.     No. 

O.     And  did  you  call  upon  him  to  help  you  ? 

A.     That  was  about  it. 

Q.  How  long  was  it  after  that  that  you  knew  that 
you  were  going  to  get  $100.00? 

A.  Well,  there  was  no  exact  sum  said  about  the  tim- 
ber claim. 

O.     There  was  not? 

A.     No. 

Q.  You  did  expect  to  get  something  from  Mr.  Booth 
for  the  claim? 

A.  I  knew  that  he  was  to  advance  me  the  money  to 
pay  for  the  claim. 
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Q.  This  $100.00  was  in  addition  to  what  you  need- 
ed to  pay  for  the  claim? 

A.     Yes,  I  got  $100.00. 

Counsel  for  the  government  offers  in  evidence  a  certi- 
fied copy  of  the  deed  referred  to,  and  the  same  is  re- 
ceived and  marked  Government's  Exhibit  ''G"  and  is  in 
words  and  figures  as  follows : 

WARRANTY  DEED 
THIS  INDENTURE,  WITNESSETH:  That  Lucy 
LaRaut,  unmarried,  for  and  in  consideration  of  the  sum 
of  Ten  ($10.00)  Dollars  to  her  paid  does  hereby  bar- 
gain, sell  and  convey,  unto  the  Booth-Kelly  Lumber 
Company,  a  corporation,  the  following  described  prem- 
ises, to-wit: 

Lots  One  (1),  Two  (2),  Seven  (7),  and  Eight  (8), 
being  the  Northwest  (NE^)  quarter  of  Section  Twen- 
ty-Eight (28),  township  twenty-one  (21),  South  of 
Range  Two  (2),  West  of  the  Willamette  Meridian,  sit- 
tuated  in  Lane  County,  Oregon,  and  containing  One 
Hundred  Sixty-Two  and  eighty-two  hundredths 
(162.82)  acres  more  or  less. 

To  HAVE  AND  TO  HOLD,  the  said  premises,  with 
tlicir  appurtenances  unto  the  said  The  Booth-Kelly  Lum- 
l)er  Company,  its  successors  and  assigns,  forever.  And 
the  said  Lucv  LaRaut  does  hereby  covenant  to  and  with 
the  said  The  Booth-Kelly  Lumber  Company,  its  suc- 
cessors and  assigns,  that  she  is  the  owner  in  fee  simple 
of  said  premises,  and  that  they  are  free  from  all  incum- 
brances and  that  she  will  warrant  and  defend  the  same 
from  all  lawful  claims  whatsoever. 
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IX  WITNESS  WHEREOF,  I  have  hereunto  set  my 
hand  and  seal  this  6th  day  of  September,  A.  D.  1907. 

LUCY  LA  RAUT.     [Seal] 
Done  in  the  presence  of: 
j.  A.  GRIFFIN. 
H.  A.  DUNBAR. 
State  of  Oregon, 
County  of  Lane, — ss. 

On  this  the  6th  day  of  September  A.  D,  1907,  person- 
ally came  before  me,  a  Notary  Public  in  and  for  said 
county  the  within  named  Lucy  LaRaut  to  me  person- 
ally know  to  be  the  identical  person  described  in,  and 
who  executed  the  within  instrument,  and  acknowledged 
to  me  that  she  executed  the  same  freely  and  voluntarily 
for  the  purposes  therein  named.   . 

WITNESS  my  hand  and  seal  this  6th  day  of  Sep- 
tember, A.  D.  1907. 

[Notarial  Seal.]  H.  A.  DUNBAR, 

Notary  Public  for  Oregon. 

Filed  for  record  Sept.  7,  1907,  at  8  A.  M. 

E.  U.  LEE, 
County  Clerk. 

By Deputy. 

STATE  OF  OREGON, 

County  of  Lane — ss. 

I,  E.  U.  Lee,  County  Clerk,  and  Ex-Officio  Record- 
er of  conveyances  in  and  for  Lane  County,  State  of 
Oregon,  do  hereby  certify  that  I  have  compared  the 
foregoing  copy  of  Warranty  Deed  with  the  original, 
and  that  the  same  is  a  correct  transcript  therefrom, 
and  of  the  whole  of  said  original  warranty  deed  as  the 
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same  appears  of  record  at  page  291,  Book  No.  71,  Lane 
County  Deed  Records,  now  in  my  official  care  and 
custody. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  County  Court  in 
and  for  Lane  County,  State  of  Oregon,  this  6th  day 
of  December,  1910. 

[Seal.]  E.  U.  LEE, 

County  Clerk  and  Ex-Officio  Recorder  of  Convey- 
ances in  and  for  Lane  County,  Oregon. 

Cross-Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

'O.  You  say  that  Robert  Booth  is  your  brother- 
in-law. 

A.     Yes,  sir. 

Q.  And  he  has  helped  you  along  from  time  to 
time  has  not  he  for  some  years? 

A.     Yes  he  has. 

0.  And  he  did  that  before  you  took  this  timber 
claim? 

A.     Yes,  sir. 

Q.  And  you  say  that  Ethel  told  you  that  you 
could  get  a  timber  claim  ? 

A.     She  did. 

O.  You  had  told  her  that  you  would  like  to  take  a 
timber  claim? 

A.     Sure. 

Q.  You  knew  that  you  were  entitled  to  take  a 
timber  claim,  and  you  would  like  to  exercise  your 
right  to  take  a  timber  claim? 

A.     Yes,  sir. 
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Q.  And  you  went  out  to  look  iit  this  land  with  a 
view  of  taking  a  claim? 

A.     Vcs  sir. 

Q.     And  you  did  <;o  up  and  file  on  it? 

A.     I  did. 

Q.  Now,  prior  to  the  time  you  filed  on  it,  had  you 
had  any  talk  or  conversation  with  Mr.  Booth  about  it 
at  all? 

A.     No  one  except  my  sister. 

Q.     ^^our  sister  Ethel? 

A.      Yes  sir. 

Q.  And  you  say  that  your  father  advanced  you 
the  money  to  pay  part  of  the  final  fees? 

A.  Yes.  I  do  not  know  whether  it  was  for  filing 
or  proving  up. 

O.     It  was  expenses  and  so  on? 

A.     Yes  sir. 

Q.  And  you  used  the  money  to  pay  the  expenses 
of  filing  on  the  land? 

A.  I  do  not  know  whether  it  was  for  filing,  or 
proving  up,  I  cannot  say  that  really. 

O.  Now,  did  you  have  any  talk  with  Robert  Booth 
yourself  about  advaiicing  money  to  pay  for  the  land 
after  you  had  filed  on  it? 

A.     No. 

Q.     Whom  did  you  talk  to? 

A.  My  sister.  She  said  he  had  advanced  the 
money  for  her  and  would  do  the  same  by  me  if  I 
wanted  to  secure  a  claim. 

O.  How  were  you  to  secure  him  for  this  money 
that  he  advanced, — what  was  said  about  giving  any 
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security  for  the  money  that  he  advanced  to  enable 
you  to  pay  for  the  claims.  Were  you  to  deed  the  land 
to  him,  as  security  or  anything  of  that  kind, — what 
was  the  understanding  about  that? 

A.     I  guess  that  is  right,  that  is  the  first  deed. 

O.     Was  that  when  the  first  deed  was  given  ? 

A.     Yes  that  is  right. 

Q.  That  was  to  secure  him  for  money  that  he  had 
advanced  to  pay  for  the  land  was  not  it? 

A.     Yes  sir. 

Q.     You  say  you  do  not  recall  the  date  of  that  deed. 

A.     No,  I  do  not  recall  the  date  of  the  first  deed. 

Q.  Now,  after  you  had  your  timber  claim  you  got 
some  more  money  since  from  Mr.  Booth. 

A.     I  have,  yes,  besides  the  $100.00. 

Q.     Besides  the  $100.00? 

A.     Yes. 

O.  And  you  have  received  money  from  him  from 
time  to  time? 

A.     Yes. 

Q.  And  you  expect  some  more  money  out  of  the 
timber  claim? 

A.     Yes  I  do. 

Q.  Was  any  money  paid  at  all  when  this  first  deed 
was  made? 

A.     I  cannot  recall. 

Q.  As  a  matter  of  fact  that  first  deed  was  made  as 
a  mortgage  was  not  it  to  secure  the  money  that  was 
advanced. 

A.     Yes  sir. 

O.     As  vou  have  alreadv  stated? 
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A.     Yes  sir. 

Q.  At  whose  request  was  it  tliat  you  made  tlie 
second  deed?    Was  it  at  the  request  of  Mr.  Booth? 

A.  ^'cs,  sir.  Because  I  was  really  depending  on 
Mr.  Booth  to  do  what  he  could  for  me. 

Q.  Was  that  to  continue  the  same  arrangement 
as  security  for  advances  that  he  had  made?  There 
was  no  settlement  or  payment  of  1)alance  at  that  time 
was  there? 

A.     No. 

Q.  And  this  deed  was  made  simply  at  his  request 
to  continue  the  same  arrangement? 

A.     Yes. 

Q.  As  security  for  money  that  he  advanced,  or 
would  advance  to  you  until  such  time  as  the  land  could 
be  sold  and  you  could  get  your  money  out  of  it  ? 

A.     Y^es. 

O.     Is  not  that  the  fact? 

A.     That  is  right. 

0.  As  a  matter  of  fact,  you  are  still  the  owner  of 
the  land  are  not  you? 

A.     I  am. 

0.  And  this  deed  is  simply  held  as  a  mortgage  to 
secure  them  for  advances  that  they  have  made  and 
were  to  make  to  you  ? 

A.     Y^es. 

■O.  ^o^N,  at  the  tim,e  yoii  filed  on  your  claim,  d^d 
you  take  it  for  the  purpose  of  making  what  you.coL-M 
out  of  it  for  yourself  and  for  your  own  benefit? 

A.     Certainly. 

•Q.     Did  you  take  the  claim  for  the  purpose  of  sell- 
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ing  it  when  you  saw  fit?  And  for  what  you  could  get 
out  of  it  for  yourself? 

A.     I  did. 

Q.  Did  you  prior  to  filing  on  your  claim  promise 
anybody,  Mr.  Booth,  or  anybody  else,  to  sell  it  to 
them,  or  deed  it  to  them? 

A.     No,  sir. 

O.  Did  you  understand  at  the  time  you  filed  on 
the  claim,  that  you  were  taking  it  for  the  benefit  of 
yourself,  or  for  the  benefit  of  some  one  else? 

A.     For  myself. 

Q.  Had  you  made  any  contract  or  signed  any  pa- 
per or  made  any  agreement  whatever  before  you  took 
the  claim,  or  before  you  proved  up  on  it  to  sell  it  to 
anybody  else? 

A.     No  sir. 

Q.  Or  to  sell  any  interest  in  it,  or  the  timber  there- 
on? 

A.  Only  this  way, — No,  I  had  not  made  any  con- 
tract or  anything  like  that. 

Q.  You  had  not  agreed  to  sell  either  the  land  or 
the  timber  had  you? 

A.     No,  I  had  not  agreed  to  do  it, — no. 

Q.  Was  any  other  person  or  corporation  interest- 
ed in  any  way  whatever  in  the  taking  of  that  claim? 

A.     No  sir. 

Q.  Now,  in  going  to  Roseburg,  and  in  oloking  aft- 
er you  out  there  to  select  the  land  Mr.  Brumbaugh 
was  acting  for  you  and  you  were  depending  on  him 
to  show  you  where  the  land  was?  Were  not  you? 

A.     I  was. 
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Q.  And  Harry  Dunbar  acted  fc^r  you  in  going  to 
Roseburg  and  filing  and  paying  the  money,  and  so? 

A.  ^'es,  but  I  cannot  recall  whether  I  paid  it,  or 
whether  Harry  did.     I  do  not  know.     I  can't  say. 

O.  ^^)u  had  made  arrangements  with  Mr.  Booth 
to  get  the  money  for  that  before  that  time? 

A.     Yes. 

O.  That  is  before  you  went  up  to  prove  up  on 
it? 

A.     Yes. 

Q.  But  just  how  the  money  was  to  be  provided 
you  did  not  know? 

A.     I  did  not  know,  I  could  not  say. 

Q.  Is  it  not  a  fact  that  what  Mr.  Booth  did  what 
he  did  simply  in  a  friendly  way  as  a  relative  to  help 
you  along  and  help  you  get  the  benefit  of  a  timber 
claim? 

A.     Yes  sir. 

Q.  If  anybody  had  come  along  and  wanted  to  buy 
your  claim  from  you,  would  you  have  felt  at  liberty 
to  sell  it? 

A.  Yes,  I  suppose  I  would  have  talked  to  Mr. 
Booth  and  asked  his  advice  because  I  was  depending 
on  him. 

'O.     He  had  no  string  on  it,  or  any  right  to  de 
mand  any  deed  from  you  at  that  time? 

A.     No. 

O.  Except  as  security  for  the  money  that  he 
would  advance  you? 

A.     That  is  all. 
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Re-Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

Q.  You  say  Mr.  Booth  had  been  helping  you  al«.ng 
financially  prior  to  that  time,— in  what  way  and  to 
what  extent? 

A.  Well,  he  had  given  me  money  at  different 
times. 

O.     For  what  purpose? 

A.     I  do  not  recall  for  what  purpose. 

O.     Just  small  sums? 

A.     Yes. 

O.  Did  you  ever  keep  any  account  of  them  since 
that  time  or  were  they  just  mere  gratuitious  on  his 
part? 

A.     That  was  all. 

Q.  How  long  had  you  been  yearning  for  a  timber 
claim? 

A.     T  cannot  say  as  to  that. 

'O.  What  efforts  had  you  made  prior  to  that  to 
get  a  timber  claim  ? 

A.  I  cannot  say  that  I  had  ever  made  any  great 
effort,  but  I  had  expressed  a  wish  to  my  sister  and 
she  being  in  the  employ  of  the  Booth-Kelly  Com- 
pany had  told  me  that  she  would  notify  me  when  she 
found  she  could  get  a  claim. 

Q.  Did  you  try  to  make  any  selection,  or  did  you 
take  a  claim  that  some  one  showed  you? 

A.  I  was  depending  on  Mr.  Booth.  I  did  not  think 
he  would  show  me  a  claim  that  did  not  amount  to 
anything. 

O.     You  did  not  know  how  much  timber  you  got 


Booth-Kelly  Lumber  Company,  et  al        183 

on  your  claim  or  ainlhing  about  it? 

A.     I  do  not  know. 

(J.      Hid  you  ever  go  back  to  it? 

A.     No. 

Q.     Did  you  ever  try  to  sell  it?    Tn  your  life? 

A.     No. 

O.  Never  paid  any  attention  to  it  since  you  took 
it  up? 

A.  No,  from  the  simple  reason  that  it  was  the  un- 
derstandini^:  that  the  company  has  claims  up  there 
near  mine  and  it  was  the  understanding  that  if  they 
sold  their  claims,  my  claim  was  to  go  with  theirs. 

O.     Did  you  put  your  claim  in  ? 

A.     No. 

'Q.     Did  you  pay  any  taxes  on  it? 

A.     No. 

Q.  Do  you  know  who  has  been  paying  those  tax- 
es? 

A.     No,  I  do  not. 

O.     Do  not  know  anything  about  that? 

A.     No. 

O.  Did  Mr.  Booth  pay  you  that  $100.00,  before 
you  executed  that  first  deed? 

A.     I  do  not  recall  about  that  $100.00. 

Q.  You  had  $100.00  some  where  about  the  time 
you  got  that  deed, — as  a  matter  of  fact  it  was  some 
time  before,  was  it  not? 

A.     I  do  not  recall. 

O.  You  had  not  talked  about  the  $100.00,  or 
agreed  about  the  money  that  you  were  to  get? 

A.     No. 
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0.     When  was  it  that  you  got  some  more  money? 

A.     I  should  judge  about  two  years  ago. 

Q.  In  the  meantime,  however,  you  had  received  no 
more  money? 

A.     No. 

O.  How  did  you  happen  to  get  more  money  at 
that  time? 

A.  I  suppose  I  asked  for  it,  was  the  reason  that  T 
got  it. 

Q.  That  was  somewhere  about  the  time  Mr. 
Booth  was  having  his  trial  down  here  was  not  it? 

A.  Really  I  cannot  say,  because  I  do  not  remem- 
ber. 

Q.  You  recollect  that  Mr.  Booth  had  a  trial  down 
here? 

A.     Yes. 

O.  And  it  was  a  short  time  after  that,  or  at  that 
time  that  you  made  the  second  deed? 

A.     Yes. 

Q.     Quite  awhile  after  it?    about  a  year  after? 

A.     I  cannot  say  for  sure. 

'O.     What  did  you  do  with  the  first  deed  ? 

A.     It  was  destroyed. 

Q.  And  Between  the  time  it  was  destroyed  and 
the  time  the  second  deed  was  made,  Mr.  Booth  had  no 
writing  from  you  in  regard  to  this  land? 

A.     No. 

Q.  How  much  did  Mr.  Booth  give  you  at  the 
time  you  made  this  second  arrangement  about  two 
years  ago?    The  second  time  you  got  the  money? 

A.     T  think  it  was  twenty-five  dollars. 
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Q.     Twenty-five  dollars? 

A.     Yes. 

Q.     That  is  all  you  have  gotten  since? 

A.     Yes. 

O.     And  all  you  have  gotten  is  $125.00? 

A.     Yes. 

O.     Do  you  recall  that  your  sister  gave  a  deed  the 
same  time  as  you  deeded  yours  ? 

A.     I  cannot  say. 

Q.     And  who  did  you  convey  this  land  to  the  first 
time? 

A.     Answer  I  cannot  say  whether  that  was  made 
to  Mr.  Booth  or  to  the  Booth-Kelly  Company. 

Q.     To  whom  was  the  second  deed  made? 

A.     To  the  Booth-Kelly  Company. 

Q.     The  Booth-Kelly  Lumber  Company  had  not 
loaned  you  any  money? 

A.     I  do  not  know  anything  about  that. 

Q.     Your  negotiations  were  all  with  Robert  Booth  ? 

A.     Yes. 

Q.     Did  you  ever  have  any  negotiations  with  John 
Kelly? 

A.     No  sir. 

'O.     You  did  not  talk  to  him,  did  not  know  him  in 
the  transaction? 

A.     No  I  did  not  know  John  Kelly  in  the  trans- 
action. 

Q.     He  never  loaned  you  any  money? 

A.     No. 
Q.     Nor  the  Booth-Kelly  Lumber  Company  did  not 
loan  you  any  money. 
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A.     No. 

Q.  As  you  understood  the  first  deed  was  made  to 
the  Booth-Kelly  Company  was  not  it? 

A.     I  do  not  remember. 

Q.  Well,  when  that  four  hundred  dollars  was 
brought  down  there  to  Roseburg  you  do  not  know 
whether  Robert  Booth  sent  it  down  there,  or  whether 
the  Booth-Kelly  Lumber  Company  sent  it  down  ? 

A.     I  do  not  know,  I  do  not  recall  that. 

O.  As  a  matter  of  fact,  all  the  money  that  had 
been  advanced  you  in  connection  with  the  claim, — 
the  hundred  dollars  and  all,  came  from  the  Booth-Kel- 
ly Company  did  not  it? 

A.  I  do  not  know  where  it  came  from.  I  got  it 
through  Mr.  Booth. 

O.     You  got  it  from  Robert  Booth? 

A.     Yes  sir. 

O.  You  did  not  get  the  four  hundred  dollars  to  pav 
the  purchase  price  of  the  land  from  Mr.  Booth,  did 
you? 

A.     I  thought  I  did. 

O.  Harry  Dunbar,  the  bookkeeper  for  the  Booth- 
Kelly  Company  paid  it? 

A.  He  brought  it  to  me.  but  it  was  supposed  to  be 
from  Mr.  Booth,  that  was  my  understanding. 

O.  How  did  you  know  how  much  money  Mr. 
Booth  supplied  you? 

A.     I  do  not  understand  you. 

Q.  Well,  how  much  money  did  he  advance  you? 
You  say  that  this  deed  was  made  because  he  had  ad- 
vanced you  money, — now  how  much  money  did  he 
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advance  you? 

A.  \W'll.  ihc  liiindrcd  dollars.  T  think  that  was 
all  until  after  the  second  deed  was  made. 

O.     Did  not  he  pay  the  four  hundred  dollars? 

A.     Sure,  and  expenses. 

O.      ^'ou  do  not  know  what  they  were? 

A.  Well.  1  do  not  know  that  T  do  know  the  exact 
amount. 

Q.     You  did  not  try  to  find  out? 

A.     I  cannot  say  that  I  did. 

O.  Did  you  look  over  this  timber  claim  and  make 
any  effort  to  pick  out  any  particular  claim,  or  did  you 
take  the  one  that  you  were  shown  first? 

A.  I  cannot  say  as  to  that.  I  know  we  went  over 
three  or  two  claims, — went  over  mine  and  my  sister's. 

Q.  Did  you  know  which  was  yours  when  you  were 
going  over  them? 

A.     Yes. 

O.  Do  you  know  that  yours  had  only  about  half  as 
much  timber  on  it  as  any  of  the  rest  of  them? 

A.     No,  I  do  not.     I  do  not  know  that  yet. 

O.     How  old  were  you  at  that  time.  Miss  LaRaut? 

A.     How  many  years  ago  was  that? 

O.     That  was  in  1902,  eight  years  ago. 

A.  Eight  years  ago  1  was  about  twenty-six  or  twen- 
ty-seven it  makes  me  awful  old  now. 

O.  That  is  near  enough.  I  want  to  see  how  long  you 
had  been  trying  to  get  a  timber  claim.  Do  you  know 
that  your  brother  and  sister-in-law  all  gave  deeds  about 
the  same  time  that  you  did  in  a  similar  manner  that 
vou  did? 
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A.  I  cannot  say  anything  about  that.  I  think  they 
did,  but  I  cannot  say. 

Q.  Were  you  present  when  your  sister  got  her  hun- 
dred dollars? 

A.  I  cannot  say  anything  about  that.  We  were  not 
in  the  same  place.    I  was  at  home,  and  she  was  elsewhere. 

Q.  Well,  how,  you  did  not  give  Mr.  Booth  any  note 
or  anything  for  this  money? 

A.     I  did  not. 

Q.     Never  had  any  statement  of  account  of  the 
money  at  all? 

A.     No,  sir. 

Q.  Did  you  take  any  writing  back  from  him  that  he 
would  hold  this  land  for  you,  or  that  the  Booth-Kelly 
Company  would? 

A.     No,  sir. 

O.     Nothing  of  that  kind  ? 

A.     No. 

Q.  And  the  first  conversation  that  you  had  after  you 
gave  that  original  deed  about  getting  any  more  money 
was  about  two  years  ago,  when  you  got  twenty-five 
dollars  more? 

A.     Yes. 

O.  You  never  made  any  efifort  to  sell  this  claim  to 
any  one  ? 

A.     No  sir. 

O.     To  Mr.  Robert  Booth,  or  any  one  else? 

A.     No,  sir. 

O.     Never  discussed  the  value  of  the  claim? 

A.     We  have  talked  about  the  matter,     frequently 
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since. 

(J.     Jn  the  last  two  years? 

A.     Yes. 

Q.  But  between  the  times  you  proved  up  on  this  land, 
until  about  two  years  ago,  you  never  talked  about  it? 

A.     VVe  may  have,  I  cannot  say. 

O.  Your  sister,  Mrs.  Robert  Smith,  of  Grants  Pass 
— did  you  ever  talk  with  her  about  it  ? 

A.     In  what  way  do  you  mean? 

0.     That  is  as  to  the  details  of  the  transaction? 

A.     Yes. 

Re-Cross  Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

O.  Had  the  payment  of  the  hundred  dollars  or  the 
making  of  the  first  deed  any  relation  to  each  other  ?  Or 
was  the  money  simply  paid  along  as  you  needed  it  at 
that  time, — that  is,  was  the  deed  in  consideration  of 
the  hundred  dollars  or  anything  of  that  kind? 

A.     No,  I  cannot  say  that  it  was. 

Q.  And  you  do  not  recall  whether  the  deed  was  made 
before  the  hundred  dollars  was  paid,  or  after  wards? 

A.     I  cannot  say. 

O.  Now,  you  knew  at  the  time  that  you  talked  about 
dealing  with  Mr.  Booth,  that  he  was  manager  of  the 
Booth-Kelly  Co.  did  you  not? 

A.     Yes,  sir. 

O.  And  at  that  time  you  had  every  confidence  in 
Mr.  Booth  and  trusted  to  him,  and  took  his  advice 
about  the  matter  of  this  claim,  and  left  it  to  him  to  sell 
it  to  the  best  advantage  for  your  benefit  did  you  not? 
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A.     Yes,  I  did. 

Q.  And  is  it  not  a  fact,  that  you  never  have  had  a 
settlement,  even  to  this  day,  as  to  the  balance  that  is  due 
you  for  your  claim,  or  what  should  become  of  your  inter- 
est? 

A.     No,  sir. 

Q.  Have  you  talked  to  or  with  Mr.  Booth  in  the  last 
year  or  two  about  selling  your  claim,  and  has  he  kept  you 
advised  more  or  less  about  the  prospects  of  selling  it,  or 
of  disposing  of  it? 

A.     If  they  sell  their  land  mine  is  to  go  with  it. 

Q.  You  have  talked  to  him  about  the  matter  of 
selling  it  in  that  way  along  with  the  other  lands  of  the 
company  ? 

A.     Yes  sir. 

Further  Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

Q.     How  was  that  hundred  dollars  paid? 

A.     How  do  you  mean? 

O.     Was  it  paid  in  gold  or  currency? 

A.     I  do  not  recall. 

Q.  Was  not  it  paid  by  check  on  the  Booth-Kelly 
Company  ? 

A.     I  could  not  say. 

Q.     Where  were  you  when  you  received  it? 

A.     I  suppose  T  was  home  on  the  farm. 

Q.     Do  not  you  recall  now  ? 

A.     No,  I  do  not. 

Q.  Did  you  put  the  money  in  the  bank  when  you 
got  it? 
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A.  I  cannot  say.  I  think  I  gave  it  to  my  father,  and 
he  paid  nie  interest  on  it. 

Q.  Were  you  paying  Mr.  Booth  any  interest  for 
it? 

A.     No,  sir. 

Q.  Mr.  Booth  just  let  you  have  that  money,  and 
you  put  it  down  on  interest, — you  did  not  need  the 
money  ? 

A.  Well,  I  could  have  used  it  I  suppose,  if  I  had 
wished  to. 

Q.  How  did  you  happen  to  be  getting  a  loan  from 
Mr.  Booth  when  you  did  not  need  the  money?  If  that 
was  all  you  were  getting? 

(Witness  does  not  answer). 

Q.     Did  you  answer  that  question? 

A.     No  I  did  not. 

O.     Can  you  answer  it? 

A.     I  cannot  say  that  I  can. 

O.  The  fact  of  the  matter  is,  is  it  not,  that  the  hun- 
dred dollars  was  all  that  you  were  to  get  for  it  and  that 
you  so  understood  it? 

A.     No,  sir. 

O.  How  is  it  that  you  did  not  get  any  more  money 
from  Mr.  Booth,  since  tliat  time  on  this  timber  claim? 

A.     I  have. 

O.     How  much? 

A.     Twenty-five  dollars. 

O.     What  did  you  do  with  that? 

A.     I  used  it. 

O.  You  did  not  need  any  money  between  that  time 
and  the  time  you  got  the  twenty-five  dollars? 
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A.  Sure,  I  was  at  home  with  my  parents,  my  father 
was  keeping  it. 

O.  You  did  not  get  any  more  money  from  Mr. 
Booth,  did  you  ? 

A.     No  sir. 

Q.  He  gave  you  back  your  deed  ? 

A.  Yes  sir. 

O.     Did  you  pay  him  back  his  mone}^? 

A.     No. 

Q.     You  let  the  matter  stand  as  it  was? 

A.     Yes. 

Q.You  had  no  evidence  of  the  transaction  between  him 
and  you  until  1907,  when  you  made  the  new  deed? 

A.     I  do  not  know  just  what  you  mean. 

Q.  I  say  between  the  time  when  he  handed  you  back 
the  first  deed,  and  you  destroyed  it,  you  had  no  evidence 
of  the  transaction  between  yourself  and  himself  until 
1907,  when  you  gave  him  another  deed? 

A.     No. 

Q.  He  did  not  give  you  any  more  money  when  you 
gave  him  the  new  deed  ? 

A.     I  cannot  say  that  he  did. 

Q.  Then  about  a  year,  or  a  year  and  a  half  after 
that  he  gave  you  twenty-five  dollars  more  in  connection 
with  that  transaction? 

A.     Yes 

Q.  You  say  he  has  been  advising  with  you  about 
this  land  in  the  last  year  or  two? 

A.     Yes. 

O.     Has  he  ever  told  you  what  the  land  was  worth? 
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A.  Well,  1  suppose  so,  I  do  not  know  whether  he 
knew  just  exactly  what  the  land  was  worth. 

y.     1  ask  you  if  he  told  you? 

A.     No. 

y.  lias  any  one  connected  with  the  Booth-Kelly 
Lumber  Company  ever  told  you? 

A.     No. 

y.     Have  you  exercised  any  control  over  it? 

A.     No. 

y.     Vou  never  have  since  the  execution  of  the  first 
deed? 
A.     No. 

y.     You  and  Mr.  Booth  are  good  friends  you  say? 
A.     Yes. 

y.     You  counselled  with  him  and  advised  with  him 
and  have  great  confidence  in  his  advice? 
A.     Yes,  sure. 

(Witness  excused). 

Ethel  Lewis  is  called  as  a  witness  for  the  govern- 
ment, and  being  first  duly  sw^orn  testifies  as  follows: 

Direct  Examination, 
(yuestions  by  Mr.  JOLIN  McCOURT.) 

'O.  You  are  a  sister  of  this  lady  that  was  just  on 
the  witness  stand? 

A.     Yes. 

O.     You  are  older  than  she? 

A.     Yes  sir. 

O.  Do  you  remember  the  incident  of  taking  a  tim- 
ber claim  in  1902? 

A.     Yes  sir. 
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Q.     Where  were  you  living-  at  that  time?  '. 

A.     Saginaw. 

O.     And  what  were  you  doing? 

A.     I  was  post-mistress. 

Q.     Post-mistress  at  Saginaw? 

A.     Yes  sir. 

O.     Whom  did  you  hve  with  at  that  time? 

A.     I  boarded  with  my  brother. 

0.     Mr.  Stephen  La  Raut? 

A.     Yes  sir. 

O.  How  long  was  it  before  you  took  up  this  tim- 
ber claim  mentioned  in  the  papers  here  that  you  went 
to  look  at  the  land? 

A.     What. 

O.  Did  you  go  to  look  at  this  land?  Included  in 
your  timber  claim  ? 

A.     Yes  sir. 

O.     How  long  was  it  before  3^ou  filed  on  it? 

A.     I  do  not  remember. 

Q.     What  is  your  best  impression? 

A.  A  few  days  after  that  we  filed  on  the  land.  I 
do  not  remember  how  long. 

Q.  Are  you  sure  you  went  to  look  at  the  land  be- 
fore you  filed  on  it? 

A.     Yes  indeed. 

O.     You  are  sure  of  that? 

A.     Yes  sir. 

Q.  Now  the  reason  I  ask  you  is  that  you  testified 
in  your  final  proof  that  you  went  to  look  at  the  land 
on  the  15th,  or  16th. 

A.     I  do  not  remember  the  date. 
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Q.     And  you  filed  on  the  17th? 

A.     Yes. 

Q.     You  went  to  the  land  with  Whom? 

A.  Mr.  Dunbar  and  my  sister  and  Mr.  Brum- 
baugh. 

O.     What  was  Mr.  Brumbaugh? 

A.     He  was  the  cruiser. 

O.     What  was  Mr.  Dunbar  doing? 

A.  He  was  working  for  the  Booth-Kelly  Com- 
pany. 

Q.     How  far  was  this  claim  from  Saginaw? 

A.     I  do  not  know. 

O.     How  did  you  go  from  Saginaw  to  get  there? 

A.     On  horseback. 

'Q.     Is  it  west  or  east? 

A.  It  is  east  of  Cottage  Grove.  I  guess  Cottage 
Grove  is  south  of  Saginaw. 

O.     Where  did  you  take  a  horse  from? 

A.     From  Saginaw. 

Q.     Your  whole  party  rode  horseback? 

A.  Yes,  Mr.  Brumbaugh,  I  do  not  know  whether 
he  rode  or  walked. 

O.  How  did  you  determine  the  claim  that  you 
wanted  to  t:ike — how  did  you  find  out  the  claim? 

A.  Well,  I  had  spoken  to  Mr.  Booth  that  I  would 
like  to  take  up  a  claim.  Everybody  was  taking  up 
claims  and  I  wanted  one,  if  I  could  get  it. 

Q.  Wliere  was  Mr.  Booth  when  you  spoke  to 
him  ? 

A.     He  was  in  Eugene. 

O.     Were  you  in   Eugene  at  the  time  you  talked 
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to  him? 

A.  I  do  not  remember,  if  he  was  Hving  there  then 
or  not.     I  cannot  say. 

O.  How  long  before  you  started  to  take  up  a  claim 
that  you  talked  to  him  about  it? 

A.  I  do  not  know,  we  talked  about  it  a  good  many 
times. 

■Q.     Did  you  know  Mr.  Brumbaugh? 

•A     Not  until  then. 

O.  How  did  Mr.  Brumbaugh  happen  to  show  you 
the  claim,  do  you  know  ? 

A.     I  do  not  know  that. 

0.  You  do  not  know  who  instructed  him  to  show 
you  the  claim? 

A.     No. 

Q.  You  went  right  along  and  looked  at  the  claim 
that  he  happened  to  show  you? 

A.     Yes. 

O.  Now,  who  was  in  the  party  that  went  to  Rose- 
burg  to  file? 

A.  Mr.  Dunbar,  my  sister,  Miss  La  Raut,  and  my- 
self. 

O.  At  these  conversations  or  any  of  them  that  you 
had  with  Mr.  Booth  what  statement  did  he  make  to 
you  with  regard  to  your  taking  a  timber  claim, — 
what  did  he  say  that  he  would  do? 

A.  He  said  if  I  wanted  to  take  up  a  claim  there 
was  a  chance  for  me  to  get  a  tim1)er  claim  in  there 
and  that  he  would  advance  me  all  the  money  I  wanted 
to  do  it,  and  of  course,  when  the  claim  was  sold,  I 
could  pri}'  him  l)ack  the  money. 
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O.      Who  attended  to  details  in  gettin^^  that  claim 
ready  for  proof  if  3'ou  know? 
A.     Attended  to  the  details? 
Q.     Yes,  getting  the  notice  published? 
A.     Mr.  Booth,  I  depended  on  him  for  everything. 
Q.     Did  you  see  him  after  you  went  to  the  claim? 
A.     I  do  not  know. 

Q.     Did  you  notify  him  that  you  had  filed. 
A.     r  do  not  remember  that  I  did. 
O.     How  do  you  suppose  he  found  out.     If  you  did 
not  tell  him? 

A.     I  do  not  know  that. 

Q.  Mr.  Harry  Dunbar  filed  at  the  same  time  did 
he  not? 

A.  No. 

Q.  Did  not  he? 

A.  I  do  not  think  he  did. 

Q.  Did  not  Mr.  Dunbar,  you  and  your  sister  go 

down  to  Roseburg? 

A.  Yes,  he  went  with  us,  but  he  did  not  file. 

O.  He  w^ent  along? 

A.  Yes. 

Q.  He  was  bookkeeper  for  the  company? 

A.  He  w^is  working  for  the  Booth-Kelly  Com- 
pany. 

Q.  Did  Mr.  Booth  say  anything  about  sending 
him  with  you? 

A.     He  didn't  say.    He  went  with  us  anyhow. 

Q.  Now,  when  you  went  to  the  land,  Mr.  Dunbar 
went  along  too? 

A.     Yes. 
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Q.  And  Mr.  Brumbaugh  was  an  employe  of  the 
company? 

A.     Yes. 

O.     When  you  went  to  make  proof  he  went  along- 

A.     I  do  not  remember. 

Q.     And  Mr.  Dunbar? 

A.  I  do  not  remember  whether  Mr.  Dunbar  was 
there  or  not. 

'O.  Do  you  remember  Mr.  Brumbaugh  being 
there? 

A.     I  do  not  remember. 

O.     You  do  not  recall  that  they  were  there? 

A.     No. 

Q.  Now  who  furnished,  or  who  gave  you  the 
money  to  pay  for  the  land? 

A.     Mr.  Booth  furnished  it  I  suppose. 

O.  How  did  you  get  it  into  your  possession  when 
you  got  down  there  ? 

A.  I  do  not  know  whether  I  had  it  in  my  posses- 
sion or  not.  I  do  not  know  whether  it  was  handed  to 
me  when  I  went  to  Roseburg,  or  whether  some  one 
else  sent  it  to  me,  or  handed  it  to  me. 

0.     Do  not  recollect  anything  about  it? 

A.     No. 

O.     You  do  not  recall  Mr.  Dunbar  being  there. 

A.     He  might  have  been  there. 

Q.  Do  you  know  whether  he  was  one  of  your  wit- 
nesses? 

A.     Yes,  he  was  one  of  my  witnesses. 

Q.     Mr.  Dunbar. 

A.     Yes.  i 
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(J.      And  Was  not  Mr.  i'.ruinhauf^^h  ? 
A.      I  (!<•  uoi  rcniemher. 

O.      Do  you  rcincinhcr  wlictlicr  you  had  more  than 
one  witness  or  not  ? 

A.      f  remember  ^[r.  Dunbar. 

Q-  Well,  who  ])aid  your  expenses  down  there  and 
back  -^ 

A.  Mr.  I'.ooth.  T  suppose,  he  furnished  all  the 
money. 

Q.     How  did  you  get  the  money? 

A.     Perhaps  he  gave  it  to  Harry  Dunbar. 

Q.  Do  you  recall  who  bought  your  ticket  when 
you  took  the  train? 

A.     No. 

Q.     Where  did  you  take  the  train. 

A.  T  (1(^  not  remember,  whether  I  took  the  train 
from  Eugene  or  from  Saginaw. 

Q.  And  did  you  have  to  stay  all  night  at  Rose- 
burg? 

A.     Yes, — or  did  we. 

Q.     Who  bought  your  ticket  out  of  Roseburg? 
A.     I  sui)pose  Mr.  Dunbar  did. 

Q.  At  any  rate,  some  one  was  attending  to  all 
those  matters  of  details  ? 

A.     The  money  was  all  furnished  for     all     those 
things  by  Mr.  Booth. 
Q.     By  Mr.  Booth? 
A.     Yes. 

Q.     Mr.  Robert  Booth? 

A.     Yes. 

Q.     Do  you  remember  whether  you  stopped  at  the 
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hotel  in  Roseburg  or  not?  ; 

A.     Yes,  sir,  I  stopped  at  the  hotel. 

'Q.     What  hotel? 

A.     The  McClelland  House. 

Q.     Did  Mr.  Dunbar  pay  your  hotel  bill? 

A.     I  do  not  remember  that. 

0.  You  do  not  have  any  recollection  of  paying" 
it  yourself? 

A.     I  did  not  have  any  reason  for  doing  it  myself. 

Q.  How  long  after  you  got  back  from  Roseburg 
was  it  that  you  made  a  deed  conveying  this  land? 

A.     I  do  not  remember  that. 

O.     Who  did  you  convey  the  land  to? 

A.     I  do  not  recollect. 

O.     Who  did  you  make  the  deed  to? 

A.  I  do  not  recollect  whether  it  was  Mr.  Booth  or 
the  company. 

Q.     Did  you  ever  get  a  patent  to  your  land? 

A.     Yes, — I  did  not  personally,  no. 

'O.     Who  did? 

A.  I  do  not  know,  I  suppose  there  was  a  patent 
issued. 

O.  Do  you  know  anything  about  it, — who  got  it, 
or  anything  about  that? 

A.       No. 

Q.     You  never  got  it? 

A.     No. 

O.     Do  you  know  who  did? 

A.     No. 

Q.  r>id  you  have  any  conversation  with  John 
Kelly  in  connection  with  the  matter? 
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A.     No. 

Q.  Now  about  how  lon^  was  it  after  you  made 
proof  was  it  tliat  you  deeded  the  land  to  Mr.  Booth 
or  to  the  company? 

A.     I  do  not  know  that. 

O.  Did  he  i)ay  you  the  hundred  dollars  about  that 
time? 

A.  I  do  not  renieml)er  when  he  jxiid  me  the  hun- 
dred dollars. 

'O.     It  was  somewhere  in  relation  to  that  time? 

A.     I  do  not  know. 

Q.     How  did  he  pay  the  hundred  dollars? 

A.     I  do  not  remember  that  either. 

Q.     By  check? 

A.  I  do  not  remember  whether  it  was  a  check  or 
money. 

Q.     Did  he  g^ive  it  to  you  personally? 

A.  I  do  not  know  whether  it  w^as  handed  to  me 
personally,  or  whether  it  was  sent  to  me. 

O.  At  any  rate,  it  came  from  Mr.  Booth,  as  you 
so  understood  it? 

A.     Yes. 

O.  How  long  was  it  after  that  that  Mr.  Booth 
gave  that  deed  back  to  you? 

A.     I  do  not  remember. 

Q.     About  how  long? 

A.     I  do  not  know, — I  have  no  idea. 

'Q.  Do  you  recall  that  it  was  somewhere  in  rela- 
tion to  the  time  of  the  land  fraud  agitation? 

A.     I  do  not  recall. 

O.     This  deed  was  delivered  to  you  somewhere  in 
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relation  to  that  episode?  ' 

A.     I  do  not  remember? 

Q.     Was  it  not? 

A.     I  do  not  remember. 

Q.  What  explanation  did  Mr.  Booth  make  to  you 
when  he  came  and  handed  3^011  back  that  deed? 

A.     I  do  not  know, — I  do  not  remember. 

Q.     Did  he  make  any? 

A.     I  do  not  remember  whether  he  did  or  not. 

Q.     Did  he  hand  it  to  you  personally? 

A.     I  do  not  remember. 

Q.     You  do  not  know  how  you  got  that  deed? 

A.     No. 

Q.     What  did  you  do  with  it  when  you  got  it? 

A.     I  do  not  know  what  I  did  with  it. 

Q.     Did  you  destroy  it? 

A.     No. 

Q.  You  do  not  know  whether  you  destroyed  it 
or  not? 

A.     No,  I  do  not. 

Q.     Have  you  ever  looked  for  it  since? 

A.  I  think  it  was  destroyed.  I  do  not  know 
whether  it  was  destroyed,  I  would  not  say, — I  do  not 
remember. 

O.     You  intended  to  destroy  it,  did  not  you? 

A.  I  do  not  know  whether  I  did  or  not,  I  do  not 
know  why  I  would  destroy  it. 

Q.     Why  was  it  given  back  to  you? 

A.     I  do  not  know. 

Q.     What  did  you  say? 

A.     I   do   not  know.      I   depended   for  everything 
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upon  Mr.  Booth. 

Q.  When  he  came  and  handed  it  back  to  you,  you 
took  it  without  any  question? 

A.  I  do  not  know  whether  he  handed  it  to  me  or 
not. 

O.  How  did  you  happen  to  execute  another  deed 
in  1907? 

A.     The  same  as  the  first,  one  for  security. 

O.     Security  for  what? 

A.     Security  for  money. 

Q.     What  money  was  it  security  for? 

A.  The  amount  paid  for  this  land,  this  timber 
claim. 

O.  Security  for  the  timber  claim?  The  timber 
claim  was  yours? 

A.     Sure,  but  Mr.  Booth  furnished  all  the  money. 

Q.     How  much  money  did  he  furnish? 

A.  I  do  not  know  what  the  expenses  were  for  all 
these  different  things,  I  have  not  any  idea. 

0.  How  did  you  happen  to  make  a  deed  to  the 
Booth-Kelly  Lumber  Company  for  money  that  Mr. 
Booth  furnished? 

A.  I  do  not  know  anything  about  that,  I  trusted 
to  Mr.  Booth  for  that. 

Q.     Did  you  ever  pay  any  taxes  on  that  land? 

A.     Not  personally.    Those  taxes  were  all  paid. 

*Q.     How  did  you  know  they  were. 

A.     I  trusted  to  Mr.  Booth. 

O.     You  trusted  to  Mr.  Booth  ? 

A.     I  did. 

O.     Do   you  know  whether  he   paid   them   in   his 
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name,  or  in  yours? 

A.     I  do  not  know  that. 

Q.  How  much  money  had  you  had  when  you 
gave  this  deed  for  security? 

A.     I  do  not  know  whether  I  had  any  money. 

O.     What  was  it  to  secure?    If  you  had  no  money? 

A.  He  had  furnished  all  the  money,  he  had  to 
have  something  for  security. 

O.  How  much  money  had  he  furnished  for  which 
you  gave  him  the  deed  as  security? 

A.     I  do  not  know. 

Q.  You  gave  the  deed  without  knowing  how 
much  he  claimed  that  he  had  furnished  ? 

A.     Certainly. 

'O.  You  never  asked  him  how  much  he  had  fur- 
nished? 

A.     I  never  asked  him  anything  about  it. 

Q.  Never  asked  him  to  let  you  have  any  more 
money? 

A.     No. 

Q.  What  did  you  want  a  timber  claim  for  any- 
way ? 

A.     Why  to  make  money  out  of  it. 

Q.  You  have  not  made  very  much  money  out  of 
this  one  have  you? 

A.     Not  yet,  but  I  hope  to. 

O.     How  much  is  it  worth? 

A.     I  do  not  know. 

O.  Did  you  inquire  what  it  was  worth,  or  ever  try 
to  sell  it  to  anybody,  and  have  you  no  idea  what  it 
is  worth? 
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A.     I  have  not  the  slightest  idea. 

Q.  You  were  not  very  anxious  about  the  value  of 
it? 

A.     Certainly  I  was. 

Q.     You  were  not  interested  enough  to  ask? 

A.     I  depended  on  him. 

O.  I  know  you  depended  on  him,  but  you  never 
asked  what  it  was  worth? 

A.     No. 

O.  \on  never  asked  if  your  claim  w^as  worth  one 
thousand  dollars  or  ten  thousand  dollars? 

A.     No. 

O.  Yet  you  took  up  a  timber  claim  because  you 
wanted  to  make  money  out  of  it. 

A.     Sure. 

O.  Did  Mr.  Booth  ever  pay  you  any  more  money 
than  that  one  hundred  dollars? 

A.     Yes. 

O.     When? 

A.     I  do  not  know  when  it  was,  just  when. 

Q.     About  when? 

A.     I  do  not  just  remember  when  he  paid  it. 

'Q.     How  much  was  it? 

A.     Twenty-five  dollars. 

Q.     Twenty-five  dollars? 

A.     Y^es. 

Q.     What  did  he  pay  it  for? 

A.     Because  I  wanted  it. 

Q.  How  did  it  happen  that  you  wanted  just  that 
sum  of  money? 

A.     I  do  not  know  that — I  do  not  know  whether 
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there  was  any  certain  sum  of  money. 

Q.     You  wanted  twenty-five  dollars. 

A.     I  did  not  say  that  I  wanted  Twenty ?five  dol- 
lars. 

O.     That  is  what  he  gave  you? 

A.     I  asked  for  money  and  he  gave  me  twenty-five 
dollars. 

O.     Did  you  tell  Mr.  Booth  how  much  you  want- 
ed? 

A.     No. 

O.     How  did  he  happen  to  give  it  to  you? 

A.     I  just  told  you. 

Q.     You  asked  him  for  money  and  he  loaned  you 
twenty-five  dollars? 

A.     I  asked  for  money  and  he  gave  it  to  me. 

O.     Nothing  was  said  about  this  timber  claim  ? 

A.     No. 

O.     You  have  never  been  up  to  that  timber  claim 
since  that? 

A.     No. 

Q.     Never  exercised  any  control  of  any  character 
over  it?    Since  that  at  any  time? 

A.     No. 

O.     Do  you  know  where  it  was  that  you  made  out 
that  first  deed? 

A.     No. 

'O.     Or  who  was  present? 

A.     No. 

Q.     Do  you  know  where  you  were  when  you  made 
out  the  second  one? 

A.     No,  T  do  not  remember  that. 
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Q.  Do  you  remember  whether  your  sister  was 
present  when  you  made  it  out? 

A.     No,  I  do  not. 

Q.     Where  does  Mr.  Lewis  work? 

A.     F(^r  the  Booth-Kelly  Company. 

O.  How  long  has  he  been  working  for  the  Booth- 
Kelly  Company? 

A.     I  do  not  know. 

O.  Do  you  remember  whether  your  sister  and 
you  were  together  at  the  time  you  made  out  the 
second  deed? 

A.     No,  I  do  not  remember. 

O.  Do  you  recall  where  it  was  that  you  made  out 
that  deed? 

A.     No. 

Q.     You  are  living  at  Eugene  now? 

A.     I  live  at  Eugene. 

Q.  You  were  living  there  at  the  time  you  made 
out  that  deed  were  you  not? 

A.     I  do  not  remember. 

O.  Do  not  you  have  any  recollection  of  making 
that  second  deed  at  all? 

A.     No,  I  do  not  remember. 

O.  Do  you  know  that  you  ever  made  a  second 
deed? 

A.     Well,  I  think  I  did. 

Q.     What  did  you  say? 

A.     I  think  I  did. 

Q.  In  what  capacity  does  your  husband  work  for 
the  Booth-Kelly  Company? 

A,     Sales  manager. 
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Q.  Do  you  mean  to  say  now  Mrs.  Lewis,  that  you 
have  no  more  definite  recollection  about  this  mat- 
ter? That  you  do  not  remember  when  you  made 
this  deed? 

A.     No,  I  do  not. 

'O.  You  do  not  remember  how  much  Mr.  Booth 
had  loaned  you  or  advanced  you? 

A.     No. 

Q.  You  have  never  made  any  effort  to  sell  the 
claim  ? 

A.     No. 

Q.  Do  not  you  know  that  that  claim  is  worth  be- 
tween eight  and  ten  thousand  dollars? 

A.     No. 

0.     Have  not  the  least  idea? 

A.     No. 

Q.  You  never  have  inquired  about  it?  Or  taken 
the  faintest  interest  in  it? 

A.  I  never  have,  because  when  that  timber  is  sold, 
or  when  their  timber  is  sold,  they  are  to  give  me  so 
much  for  it. 

O.     When  did  they  tell  you  that  ? 

A.     I  do  not  remember. 

Q.     Who  told  you  that? 

A.     Mr.  Booth. 

Q.     How  long  ago? 

A.     I  do  not  remember. 

■Q.     Was  not  that  about  two  years  ago? 

A.     I  do  not  remember. 

0.  Is  it  not  about  two  years  ago  that  he  told  you 
that  about  the  time  he  was  tried  down  here  and  some 
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(|ucsli()n  came  up  aljout  this  very  claim? 

A.      I  do  not  remember  that  at  all. 

y.  It  was  a  long-  time  after  you  took  the  claim 
up  that  he  told  you  that? 

A.     1  do  not  remember, 

O.  r)Ut  you  have  not  taken  any  further  interest 
in  property  worth  eight  or  ten  thousand  dollars  be- 
lon^^ing  to  you? 

A.  No,  because  when  it  is  sold  I  will  get  what  it 
is  worth, 

O.  When  i)rior  to  this  day  did  you  ever  make  a 
claim  that  you  had  an  equitable  lien  or  claim  upon 
that  land? 

A.      I  do  not  just  understand. 

Q.  Is  not  today,  the  first  time  you  have  ever  made 
such  a  claim? 

A.     T  do  not  understand. 

Q.  Is  not  today  the  first  time  that  you  ever  made 
a  claim  that  you  gave  Mr.  Booth,  or  either  of  those 
gentlemen  that  deed,  as  a  mortgage? 

A.     No,  sir. 

*0.     When  did  you  ever  make  that  claim? 

A.  When  the  deed  was  made,  that  it  was  for  se- 
curity. 

O.     Who  did  you  ever  tell  that  to? 

A.     To  Mr.  Booth,  of  course. 

O.     Did  you  ever  tell  anybody  else  that? 

A.     No. 

O.  What  interest  are  5a^u  paying  in  on  that  mon- 
ey that  he  advanced  to  you? 

A.     None. 
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0.     No  interest? 

A.     No,  sir.     He  is  doing  that  to  help  me. 

O.     Did  he  pay  the  taxes  to  help  you? 

A.     Sure. 

O.  What  does  he  get  out  of  it?  What  would  he 
get  out  of  it? 

A.  I  do  not  know,  whatever  the  expenses  are  is 
what  he  gets. 

O.     He  just  simply  gets  his  money  back? 

A.     I  suppose  so. 

0.     You  suppose  so? 

A.     Yes. 

O.  What  other  property  have  you  besides  this 
timber  claim? 

A.     None. 

O.  What  other  property  did  3^ou  have  at  the  time 
you  took  up  the  timber  claim? 

A.     None. 

O.  What  property  have  you  had  between  the 
time  you  took  up  the  timber  claim  and  the  present 
time? 

A.     None. 

Q.  Were  you  working  for  the  Booth-Kelly  Com- 
y)any  at  Saginaw  at  the  time  you  took  the  claim  ? 

A.     Yes  sir. 

O.     Wliat  other  property  has  your  sister? 

A.     None. 

Q.  What  property  had  your  sister  at  the  time  she 
took  her  claim  or  since  that  time,  or  now? 

A.     None. 

O.     None  at  all  except  the  timber  claim? 
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A.     That  is  all. 

Counsel  for  the  government  now  offers  in  evidence 
a  deed  from  Ethel  M.  Lewis  and  husband  to  the 
Booth-Kelly  Lumber  Company,  bearing  date  of  Sep- 
tember 6th,  1907,  and  the  same  is  received  and  filed 
marked  Government's  Exhibit  "H",  and  is  in  words 
and  figures  as  follows,  to-wit: 

WARRANTY  DEED. 

THIS  INDENTURE  WITNESSETH:  That 
Ethel  M.  Lewis,  formerly  Ethel  M.  La  Raut,  and  L. 
L.  Lewis,  her  husband,  for  and  in  consideration  of 
the  sum  of  Ten  ($10)  Dollars  to  them  paid  do  hereby 
bargain,  sell  and  convey  unto  the  Booth-Kelly  Lum- 
ber Company,  a  corporation,  the  following  described 
premises,  to-wit: 

Lots  Nine  (9),  Ten  (10),  Fifteen  (15),  and  Six- 
teen (16),  being  the  southeast  quarter  (SE34)  of  the 
Section  Twenty-eight  (28),  Township  Twenty-one 
(21),  South  of  Range  Two  (2),  West  of  the  Willam- 
ette Meridian,  situated  in  Lane  County,  Oregon,  and 
containing  One  Hundred  Sixty-two  and  eight-two 
hundredths  (162.82)  acres  more  or  less. 

TO  HAVE  AND  TO  HOLD  the  said  premises, 
with  their  appurtenances,  unto  the  said  The  Booth- 
Kelly  Lumber  Company,  its  successors  and  assigns 
forever.  And  the  said  Ethel  M.  Lewis  and  L.  L.  Lew- 
is, do  hereby  covenant  to  and  with  the  said  The 
Booth-Kelly  Lumber  Company,  its  successors  and 
assigns,  that  they  are  to  owners  in  fee  simple  of  said 
premises,  and  that  they  are  free  from  all  incumbran- 
ces, and  that  they  will  v/arrant  and  defend  the  same 
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from  all  lawful  claims  whatsoever. 

IN  WITNESS  WHEREOF,  We  have  hereunto 
set  our  hands  and  seals  this  6th  day  of  September,  A. 
D.,  1907. 

[Seal]  ETHEL   M.   LEWIS, 

[Seal.]  L.  L.  LEWIS. 

Done  in  the  presence  of: 
J.  A.  Griffin. 
H.  A.  Dunbar. 

STATE  OF  OREGON, 

County  of  Lane — ss. 

On  this,  the  6th  day  of  September,  A.  D.,  1907,  per- 
sonally came  before  a  notary  public  in  and  for  said 
county  the  within  named  Ethel  M.  Lewis  and  L.  L. 
Lewis  her  husband  to  me  personally  known  to  be  the 
identical  persons  described  in,  and  who  executed  the 
within  instrument,  and  acknowledg^ed  to  me  that  they 
executed  the  same  freely  and  voluntarily  for  the  pur- 
poses therein  named. 

WITNESS  MY  hand  and  seal  this  6th  day  of  Sep- 
tember, A.  D.,  1907. 

[Notarial  Seal.]  H.  A.  DUNBAR, 

Notary  Public  for  Ores^on. 

Filed  for  record  Sept.  7,  1907,  at  Ei.s:ht  A.  M. 

E.  U.  LEE, 
County  Clerk, 
By  Deputy. 
STATE  OF  OREGON, 

County  of  Lane — ss. 

I,  \\.  U.  Lee,  County  Clerk,  and  Ex-Officio  Record- 
er of  conveyances  in  and  for  Lane  County,  State  of 
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Oregon,  do  licrcby  certify  iliat  I  have  compared  the 
lorcj^oinor  copy  of  warranty  deed  with  the  orij^inal. 
ind  that  the  same  is  a  correct  transcript  therefrom 
^nd  of  I  lie  whole  of  said  original  warranty  deed  as 
ihc  same  appears  of  record  at  page  290,  Rook  71, 
Lane  County  Deed  Decords.  now  in  my  official  care 
and  custody. 

IX  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  County  Court  in 
and  for  Lane  County,  State  of  Oregon,  this  6th  day 
of  December,  1910. 

(S^*'^'-l  E.  U.  LEE, 

County  Clerk  and  Ex-Officio  Recorder  of  convey- 
ances in  and  for  Lane  County,  Oregon. 

Cross  Examination. 
(Ouestions  by  Mr.  A.  H.  TANNER.) 

Q.  Now,  you  say  that  Mr.  Robert  Booth  is  your 
brother-in-law? 

A.     Yes,  sir. 

O.     He  married  a  sister  of  yours? 

A.     Yes  sir. 

Q.  And  he  has  been  accustomed  to  help  you  and 
your  sister  and  other  members  of  the  family  along, 
is  that  correct? 

A.     Yes,  sir. 

O.  And  you  have  depended  on  him  more  or  less 
for  advice  and  assistance? 

A.     Always  looked  to  him  for  advice. 
'Q-     And  at  all  times,  you  had  every  confidence  in 
liis  advice? 
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A.  Every  confidence, — he  helped  me  in  many 
ways. 

Q.  So  far  as  the  advancing  of  this  money  is  con- 
cerned you  trusted  to  him  to  keep  account  of  it  and 
to  make  a  proper  settlement  for  it? 

A.     Yes,  sir. 

O.  Now,  you  say  that  you  broached  the  subject 
to  Mr.  Booth  about  wanting-  to  take  a  timber  claim 
yourself? 

A.     I  think  I  did. 

O.  And  did  you  say  anything  to  him  about  want- 
ing to  get  a  claim  for  any  other  members  of  the  fam- 
ily? 

A.     Yes. 

O.     What  did  you  say  to  him  about  it? 

A.  I  wanted  to  know  if  my  sister  Lucy  could  get 
one,  and  also  in  regard  to  Stephen  and  Alice  La 
Raut? 

O.  What  did  you  say  to  him  about  Stephen  and 
Alice  La  Raut? 

A.  That  they  would  like  to  take  up  a  claim.  He 
said  he  would  do  the  same  by  them  as  he  had  wTth 
me. 

O.  Did  you  say  anything  to  him  in  any  of  those 
conversations  about  yourself  and  Lucy  wanting  to 
become  self-supporting  and  to  get  the  benefit  of  a 
timber  claim? 

A.     Yes. 

O.  And  what  was  it  you  say  he  said  about  help- 
ing you  advancing  the  money  to  enable  you  to  take 
a  claim  and  so  on  ? 
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A.      He  said  lie  would  advance  all  the  money  that  I 
needed. 

O.     And  help  you  in   that  way? 
A.     Help  nie  in  that  way  to  get  a  claim,  and  when 
it  was  sold  or  milled  he  would  get  his  money  back  and 
1  would  get  what  it  was  worth. 

Q.     Now.  Mr.  Brumbaugh  and  Mr.  Dunbar  took 
you  up  there  as  you  understood  that  they  were  do- 
ing that  at  Mr.  Booth's  suggestion? 
A.     Yes,  sir. 
O.     For  your  benefit  ? 
A.     For  my  benefit. 

Q.     Now,  did  you  at  the  time  you  filed  on   this 
claim  do  so  for  the  purpose  of  making  what  you  could 
out  of  it  for  yourself  and  for  your  own  benefit? 
A.     Yes  sir. 

Q.  Did  you  take  the  claim  for  the  purpose  of  sell- 
ing it  when  you  saw  fit,  for  what  you  could  get  out  of 
it? 

A.     Yes. 

O.     You  took  the  claim  that  you  had  a  right  to 
take  and  sell  it  for  what  you  saw  fit? 
A.     Yes,  that  is  the  idea  I  had. 
O.     Had  you  prior  to  filing  on  this  claim,  prom- 
ised any  body  to  sell  it  to  them,  or  to  deed  it  to  them? 
A.     No,  sir. 

Q.     Had  you  made  any  agreement  of  any  kind  to 
sell  it  to  any  body,— Mr.  Booth  or  any  body  else? 
A.     No  agreement  to  sell  it  to  any  body. 
Q.     Had  you  made  any  contract?     Or  signed  any 
paper  whatever?    Or  made  any  agreement  whatever? 
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Before  you  made  application  to  purchase  the  land  or 
before  you  proved  up  on  it  to  sell  it  to  anybody  else? 

A.     No,  sir. 

O.     Or  any  interest  in  it? 

A.     No,  sir. 

O.  Had  you  made  any  agreement  to  sell  any  in- 
terest in  it? 

A.     No,  sir. 

O.     Or  the  timber  on  it  ? 

A.     No,  sir. 

Q.  Was  any  other  person,  firm,  or  corporation  in- 
terested in  any  way  with  you  in  the  taking  of  thi= 
claim? 

A.     No,  sir. 

Q.  Now,  what  is  the  facts  as  to  whether  or  not 
this  hundred  dollars  was  paid  before  or  after  the 
first  deed  was  made,  do  you  recall  about  that? 

A.     I  do  not  recall. 

'Q.  Did  the  payment  of  the  hundred  dollars  and 
the  making  of  the  first  deed  have  any  relation  to  each 
other, — that  is  was  the  deed  made  in  consideration  of 
the  hundred  dollars  or  anything  of  that  kind? 

A.     No,  sir. 

Q.     You  say  the  purpose  of  this  deed  was  what? 

A.     Security. 

O.  You  gave  Mr.  Booth  security  for  the  money 
that  he  was  advancing  to  you  in  the  matter? 

A.     Yes,  sir. 

O.  And  the  second  deed  was  made  in  the  same 
way  was  it? 

A.     Sure. 
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O.     For  the  same  purpose? 

A.     Yes. 

Q.  And  do  you  still  claim  to  own  this  land  sub- 
ject to  the  mortgage  to  the  Booth-Kelly  Company? 

A.     Certainly. 

'Q.  And  you  have  had  the  right  at  all  times  to  sell 
it,  if  you  wanted  to? 

A.     Certainly. 

Q.     And  still  claim  that  right? 

A.     I  still  claim  that  right. 

O.  How  did  Mr.  Booth  come  to  pav  you  the  hun- 
dred dollars  that  you  just  explained? 

A.  Well,  he  gave  me  money  many  times  when  I 
needed  it.  When  I  asked  him  for  money,  he  would 
have  advanced  it  to  me  knowing  that  I  needed  mon- 
ey.   I  do  not  recall. 

Q.  And  the  payment  of  the  twenty-five  dol- 
lars?   Was  in  the  same  way  was  it? 

A.     The  same  way. 

O.     You  were  depending  on  him? 

A.  Yes.  That  was  not  all  the  money  that  he  has 
ever  given  me. 

O.  You  were  depending  on  him  to  keep  account 
of  the  money? 

A.     Certainly. 

^O.  And  when  you  finally  settled  up  to  adjust  the 
matter  between  you? 

A.     Certainly. 

O.  Has  there  ever  been  any  settlement  as  to  the 
balance? 

A.     No,  sir. 
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Q.     Or  anything  of  that  kind? 

A.     No,  sir. 

O.  State  whether  you  have  been  advising  with 
Mr.  Booth  the  last  year  or  two  about  selHng  your 
claim,  or  in  regard  to  your  land, — have  you  had  any 
talk  with  him  about  it? 

A.     About  what? 

Q.  In  reference  to  selling  your  claim, — about 
what  the  prospects  was  for  selHng  it, — have  you  talk- 
ed with  Mr.  Booth  about  that  matter? 

A.     No. 

Q.  You  have  just  depended  on  him  to  look  after 
it,  and  do  the  best  he  could  for  you  in  the  matter,  is 
that  the  idea? 

A.     That  is  th  eidea. 

O.  Now  it  has  been  Mr.  Booth's  method,  or  pur- 
pose, has  it  not,  to  give  members  of  the  family  em- 
ployment and  help  them  along  about  giving  them  cm- 
l)loyment  in  the  company  wherever  he  could  ? 

A.     Yes  sir. 

Q.     And  he  has  been  very  kind  to  all  of  them? 

A.     Yes,  to  all  of  them. 

Q.  And  you  have  every  confidence  in  him  to  do 
what  was  right  by  you  in  relation  to  your  claim? 

A.     Yes,  I  would  go  to  him  for  anything. 

O.  How  long  had  you  been  working  for  the  com- 
pany there  in  the  store  when  you  took  this  claim? 

A.     When  did  T  take  it  please? 

Q.     1902. 

A.     One  year. 

Q.     About  a  year? 
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A.     Ahoiil  a  year,  yes. 

(J.  How  loii|^  has  your  hr. )ilu'r  Stcjjlicn  A.  I. a 
Rant  been  workingf  there? 

A.  I  do  not  know,  I  do  not  remember  when  he 
went  tliere? 

Q.     Was  he  there  when  you  went  there? 

A.      ^  cs.  but  I  do  not  recall  how  lonj^;"  before. 

Q.     How  long  did  you  continue  after  that? 

A.  I  do  not  remember,  but  I  was  there  two  or 
three  years,  I  do  not  remember  just  when  I  left  there, 
it  has  been  a  good  while  ago  since  I  came  away. 

Q.     How  long  did  he  continue  after  that? 

A.     I  do  not  know,  he  was  there  when  I  left. 

Q.  Did  not  you  continue  to  work  for  the  com- 
pany up  to  about  the  time  you  were  married? 

A.     Yes,  about  a  year  before. 

O.      When  were  you  married? 

A.     In  1905. 

Q.  Then  you  must  have  continued  to  work  up  there 
until  about  1904? 

A.     Somewhere  about  that  I  never  figured  it  up. 

Q.  Now,  when  you  first  broached  the  subject  to 
Mr.  Booth  about  taking  a  timber  claim  for  yourself 
and  for  other  members  of  the  family  — your  sister 
l^ucy,  and  Stephen  and  his  wife,  did  not  he  tell  you  that 
he  could  not  make  any  bargain  if  he  wanted  to  buy  the 
land? 

A.     Sure. 

O.     That  it  would  be  illegal  to  do  that. 

A.     Sure. 

O.     He  explained  that  all  to  you? 
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A.     Yes. 

Q.  He  told  you  that  he  could  not  make  any  contract 
to  purchase  the  land  before  you  proved  up  on  it? 

A.     Yes. 

Q.  But,  in  order  to  help  you  along  he  would  advance 
the  money  to  enable  you  to  take  the  claim  up? 

A.     Yes,  so  we  could  take  advantage  of  our  rights. 

O.  Do  you  know  Mrs.  Applestone  that  was  on  the 
stand  awile  ago? 

A.     Yes  sir. 

Q.     How  long  have  you  know  her  ? 

A.     Always,  I  guess. 

Q.     You  have  known  her  from  childhood  ? 

A.  Yes,  from  childhood,  when  my  brother  married 
iier  mother. 

Q.     She  is  not  related  to  you  in  any  way  ? 

A.     No. 

O.     No  blood  relation? 

A.     No. 

Q.  Do  you  remember  her  visiting  Stephen  about 
the  time  these  claims  were  taken? 

A.  Well,  of  course  that  was  her  home — that  is  she 
was  there  part  of  the  time  and  away  part  of  the  time, 
— of  course,  I  do  not  remember. 

Q.  Do  you  recall  whether  or  not  she  was  there  about 
the  time  you  went  up  to  look  at  the  land  and  file  on  the 
claim? 

A.     I  do  not  recall  no. 

Q.     You  do  not  recall  about  that? 

A.     No. 
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Q.  Did  you  at  any  time  ever  hear  her  mother  or 
Stephen  talking  to  her  about  these  claims,  or  about  tak- 
ing a  claim? 

A.     No,  I  never  did. 

Q.     Did  you  ever  talk  to  her  about  it  yourself? 

A.     No. 

Q.  If  her  njother  or  Stephen  had  talked  to  her  about 
them,  or  about  the  arrangement  would  you  have  been 
apt  to  have  heard  it  do  you  suppose? 

A.     I  do  not  know  whether  I  would  or  not. 

O.     Were  you  about  the  house  much  yourself? 

A.     No,  only  for  my  meals  and  to  sleep. 

Q.  \Miat  was  she  doing  there — just  visiting  her 
family  ? 

A.  Well,  they  were  her  parents,  she  was  there  when 
she  was  not  at  any  place  else. 

Re-Direct  Examination. 
(Questions  by  Mr.  McCOURT.) 

O.  Did  you  get  a  copy  of  or  rather  a  form  or  proof 
of  timber  entries,  before  vou  went  down  to  prove  up 
from  Mr.  Booth,  or  the  Booth-Kelly  Company  written 
out  in  questions  and  answers  ? 

A.     I  do  not  remember. 

O.     You  do  not  remember  that? 

A.     No. 

O.  How  much  were  you  getting  down  there  at  the 
store  ? 

A.     T  got  an  advance  in  wages  at  different  times. 

O.     Along  in  1902  say? 

A.     I  do  not  remember,  somewhere  in  the  neighbor- 
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hood  of  twenty-five  or  thirty  dollars. 

Q.  That  was  in  addition  to  your  compensation  as 
Post-Mistress  ? 

A.     No. 

O.     That  included  your  post-mistress  salary? 

A.     Yes. 

O.     You  boarded  at  home? 

A.     Yes. 

Q.  This  hundred  dollars  that  you  got  there,  what 
did  you  do  with  it? 

A.     I  do  not  know  what  I  did  with  it,  I  used  it. 

O.     You  did  not  put  it  in  the  bank? 

A.     No. 

O.     How  was  it  paid  to  you? 

A.     In  a  check,  or  how,  I  do  not  remember. 

O.     Do  not  remember  that  at  all? 

A.     No. 

Q.  You  say  Mr.  Booth  has  given  you  money  at  other 
times  besides  this  hundred  dollars? 

A.     Yes  a  good  many  times. 

Q.     How  much? 

A.  I  do  not  remember,  he  has  given  me  different 
sums  at  different  times. 

O.     They  were  mere  gifts. 

A.     Mere  gifts. 

O.     They  were  not  secured  by  the  timber  claim  ? 

A.     No. 

O.  They  were  considered  gifts  without  any  timber 
claims  to  secure  them  with? 

A.     Sure,  he  has  given  me  money  because  he  has 
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helped  nie  a  good  many  times. 

Q.  He  simply  gave  you  the  hundred  twenty-five  dol- 
lars? 

A.     Sure 

Q.     Was  it  secured  by  the  timber  claim  ? 

A.  I  gave  him  a  deed  for  security  of  the  timber 
claim. 

O.     Vou  secured  him  with  a  deed? 

A.     Yes. 

O.  V\  hat  did  he  give  you  to  show  that  it  was 
for  security? 

A.     Nothing  that  I  know  of. 

Q.  There  was  not  much  use  for  securing  him,  if  he 
never  gave  you  anything  to  show  for  it? 

A.  I  think  so.  He  has  advanced  money  and  I 
thought  I  should  give  him  that  deed  as  security. 

Q.     What  had  he  advanced  ? 

A.     The  filing  fees. 

Q.     How  much  was  that? 

A.     I  do  not  know.     I  do  not  know  as  I  ever  knew. 

Q.     How  much  do  you  think? 

A.     1  do  not  know. 

O.     Have  you  any  idea? 

A.     No,  I  have  no  idea. 

Q.  Do  you  think  it  was  as  much  as  one  hundrec' 
dollars  ? 

A.     I  do  not  know.    I  do  not  have  any  idea. 

Q.  You  say  you  felt  as  though  you  could  sell  that 
claim  to  anybody? 

A.     I  could  sell  it  to  anybody. 
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Q.     You  never  tried  to? 

A.     No,  I  depended  on  him. 

O.     You  never  asked  him  to  sell  it  for  you? 

A.  No,  but  he  intended  to  do  so  as  quick  as  he 
could. 

Q.     He  never  told  you  how  much  it  was  worth? 

A.     No. 

y.     Or  how  much  you  could  get  for  it? 

A.     No. 

Q.  The  Booth-Kelly  Company  was  buying  timber 
was  it  not? 

A.     I  do  not  know  anything  about  that. 

Q.  How  did  you  expect  to  sell  it  while  the  Booth- 
Kelly  Company  had  it? 

A.     If  they  sold  theirs,  they  were  to  put  mine  in. 

Q.  How  did  they  happen  to  take  a  deed  to  it  six  or 
seven  years  before?  Couldn't  they  have  done  that 
without  the  deed? 

A.     I  do  not  know. 

Q.  Wouldn't  you  feel  safer  with  the  title  to  the 
property  in  your  own  name  instead  of  the  Booth-Kelly 
Company  ? 

A.     No. 

O.  Tt  was  just  as  secure  with  the  Booth-Kelly  Com- 
pany? 

A.     Just  as  secure. 

Q.  Do  you  remember  that  Mrs.  LaRaut  and  Mr. 
Stephen  T.aRaut  each  got  one  hundred  dollars  about  the 
same  time  that  you  did? 

A.     No.  T  do  not  know  anvthincr  about  that. 
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O.  Do  not  you  know  that  they  got  one  hundred  dol- 
lars each? 

A.     No. 

Q.  Do  not  you  know  that  they  got  twenty-five  dol- 
lars, each  of  them,  about  the  same  time  that  you  got 
yours  ? 

A.     No,  I  do  not. 

Q.  You  do  not  know  what  arrangement  they  had 
about  that? 

A.     No,  I  do  not. 

Q.  What  did  Mr.  Booth  have  for  security  during 
that  year  and  a  half  when  he  didn't  have  any  deed  at 
all? 

A.     I  do  not  remember  when  he  got  his  deed. 

Q.  You  remember  he  gave  it  back  to  you, — he  re- 
turned that  first  deed  ? 

A.     Yes. 

Q.  Then  it  was  about  a  year  and  a  half  afterwards 
before  you  gave  him  the  next  deed  ? 

A.     I  do  not  remember. 

Q.  You  know  there  was  quite  a  little  time  that  he 
didn't  have  a  deed  ? 

A.     No,  I  do  not  know  that. 

O.     There  was  some  time? 

A.     I  do  not  know. 

O.     What  do  you  say? 

A.  I  do  not  know  when  the  second  deed  was  made, 
I  do  not  remember. 

O.  Do  you  remember  the  circumstance  of  the  first 
deed  being  returned  to  you? 
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A.     No,  I  do  not  just  recall  it. 

O.  You  know  that  you  did  make  two  deeds  do  you 
not  ? 

A.     Yes. 

Q.  Do  you  know  that  the  first  deed  was  never  put 
on  record? 

A.     No. 

Q.     You  do  not  know  that? 

A.     No. 

Re-Cross  Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

Q.  You  say  that  this  security  furnished  by  this  sec- 
ond deed  as  well  as  the  first  deed  was  for  the  money 
that  Mr.  Booth  or  the  company  should  advance  to  enable 
you  to  get  a  claim  and  pay  the  expenses  and  pay  for 
the  land  and  any  advances  they  might  make  to  you  af- 
terwards ? 

A.     Yes  sir. 

O.     And  that  is  how  the  matter  stands  at  this  date? 

A.  That  is  the  way  the  matter  stands  today  the  same 
as  it  was  then. 

p.  Now,  do  you  recall  when  this  first  deed  was  sur- 
rendered up  to  you? 

A.     No. 

O.  Whether  the  second  deed  was  taken  at  the  same 
time? 

A.     I  do  not  remember. 

O.     Tt  might  have  been  done  at  the  same  time? 

A.  Tt  might  have  been  done  at  the  same  time  as 
far  as  I  remember. 
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O.  Did  the  taking  of  this  second  deed  have  any- 
thing to  do  with  the  trial  of  Mr.  Booth  here  in  the 
action  against  him, — was  there  any  connection  of 
any  kind  between  them? 

A.     No. 

O.     It  had  nothing  to  do  with  that? 

A.     No,  nothing  at  all. 

Further  Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

O.  Do  not  you  recall  about  that  time  that  there 
was  a  subpoena  out  for  you  people, — you  and  your 
sister,  and  you  slipped  away  secretly  to  avoid  the  of- 
ficers ? 

A.     No. 

O.  Do  not  you  remember  going  out  from  Saginaw 
to  Cottage  Grove  and  taking  the  train  ? 

A.     No. 

Q.  Did  you  know  there  was  a  subpoena  out  for 
you?    And  that  you  could  not  be  found? 

A.     No  sir. 

Further  Cross-Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

Q.     Did  you  evade  a  subpoena  at  any  time? 

A.     I  never  have. 

Q.     In  this  case,  or  any  case? 

A.     Never  have. 

(Witness  excused.) 

Thereupon  the  taking  of  testimony  herein  is  ad- 
journed until  December  20th,  1910,  at  the  hour  of 
two  o'clock  P.  M.  to  be  resumed  at  the  Grand  Jury 
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Room  of  the  Circuit  Court  of  the  United  State:>  for 
the  District  of  Oregon,  in  the  City  of  Portland,  Coun- 
ty of  Multnomah,  State  of  Oregon. 

GEO.  A.  BRODIE, 

U.  S.  Examiner. 

FRED  C.  RABB  is  called  as  a  witness  for  the  gov- 
ernment and  being  first  duly  sworn  testifies  as  fol- 
lows: 

Direct  Examination. 
('Questions  by  Mr.  JOHN  McCOURT.) 

Q.     What  official  position  do  you  occupy? 

A.     Special  Agent  of  the  General  Land  Office. 

O.     For  how  long  have  you  been  such? 

A.     The  last  three  years. 

Q.     As  such  agent,  are  you  familiar  with  the  rec 
ords  of  the  Roseburg  Land  Office? 

A.     Yes,  sir. 

Q.  Have  you  examined  the  records  of  contest  and 
hearings  of  the  Roseburg  Land  Office  for  the  pur- 
pose of  ascertaining  whether  or  not  there  has  been 
any  contest,  protest,  adverse  report,  or  other  proceed- 
ings affecting  the  entries  in  controversy  in  this  case? 

A.     I  have,  yes  sir. 

O.     What  do  you  find  upon  such  examination? 

A.  I  find  no  action  had  been  taken  or  suspension 
or  Dther  adverse  report  made  against  the  entries  dur- 
ing the  period  from  January,  1901  until  January,  1905 
after  the  issuance  of  patents. 

i2-  ^^^  y^"  i\r\6.  any  such  i)roceedings  prior  to  the 
issuance  of  jiatent  ? 

A.     No  sir. 
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(J.     And  siil)sc(|uent  to  the  filing? 
A.      No,  sir.   there   was   no   i)rncocdings   of  record 
at  all. 

No  Cross-Examination, 
(Witness  excused.) 

PORTLAND.  DFXEMBRR  20,  1010.  Two 
o'clock  P.  M. 

At  this  time,  appear  the  parties  as  before  the  plain- 
tiff appearing  by  Mr.  John  McCourt,  District  Attor- 
ney, and  the  Defendants  appearing  by  Mr.  A.  H.  Tan- 
ner and  A.  C.  Woodcock,  their  attorneys,  and  there- 
upon the  following  proceedings  are  had  to-wit: 

GEORGE  W.  RIDDLE,  is  called  as  a  witness  for 
the  government  and  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

O.  What  official  position  do  you  hold  Mr.  Rid- 
dle? 

A.  Receiver  in  the  L'nited  States  Land  Office  at 
Roseburg,  Oregon. 

Q.  As  such  receiver,  you  are  in  control  of  the  rec- 
ords and  books  of  the  land  office  there,  together  with 
the  register? 

A.     Yes,  sir. 

Q.  I  show  you  a  book  entitled  "Register  of  En- 
tries" and  having  on  the  back  thereof  the  designa- 
tion, "Timber"  and  I  will  ask  you  if  that  is  a  record 
of  your  office? 

A.     Yes. 


230  21ie  United  States  of  America  vs. 

O.  And  it  covers  the  year  1902?  Have  you  exam- 
ined it? 

A.     Yes,  sir,  it  is. 

O.  I  will  ask  you  to  examine  the  entries  shown 
by  that  book  under  the  timber  and  stone  law  and 
which  were  made  upon  the  7th  day  of  February, 
1902,  and  state  what  entries  were  made  there  at  that 
time  on  that  date  as  shown  by  this  record? 

A.  Beginning  here  there  is  ''Stephen  A.  La  Raut, 
Mrs.  Alice  La  Raut,"  those  two  seem  to  be  the  only 
ones  that  day. 

O.     What  number  do  they  carry? 

A.  2026  for  Stephen  La  Raut,  and  2027  for  Alice 
La  Raut. 

O.  On  what  date  does  this  record  show  that  proof 
was  made  upon  those  two  entries? 

A.  May  the  7th,  1902.  In  both  entries  proof  was 
made  on  the  same  day. 

It  is  understood  and  agreed  that  these  are  the 
lands,  a  portion  of  which  are  in  controversy  in  this 
case. 

Q.  Will  you  examine  this  same  record  for  the 
I7th  day  of  February,  1902,  and  state  what  entries 
were  made  on  that  date. 

A.  Lucy  La  Raut,  Ethel  M.  La  Raut,  Dan  H. 
Brumbaugh,  and  Harry  A.  Dunbar. 

Q.     Those  four  were  made  on  the  same  day? 

A.     Yes. 

O.  You  notice  by  this  record,  when  proof  v/as 
made  upon  those  four  entries? 

A.     Proof  was  made  on  all  four  of  those  entries  at 
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the  same  linic;  May  8lh,  V)^l. 

O.  Will  you  state  whetiier  or  not  all  of  those  en- 
tries ai)]>ear  consecutively? 

A.      N'es,  sir.  they  do. 

Q.      ^'ou  may  j;ive  the  imnihers. 

A.  2245  for  I.ucy  La  Raul,  and  2246  for  Ethel  M. 
La  Raut,  and  2247  for  Daniel  H.  Brumbaugh,  2248 
for  Harry  A.  Dunbar. 

Counsel  for  defendants  object  to  any  evidence  rel- 
ative to  lirumbaugh  and  Dunbar  as  incompetent,  and 
immaterial. 

Mr.  McCOURT:  The  evidence  in  the  case  will 
connect  those  entries  with  the  entries  in  controversy 
later. 

Q.  1  wish  you  would  examine  this  book  as  to  the 
entries  made  on  the  14th  day  of  February,  1902,  and 
upon  which  proof  was  made  upon  the  same  day. 

Counsel  for  defendant  objects  to  the  fjuestion  as  in- 
competent. 

A.     Thomas  Roach  and  Edward  Jordan. 

'Q.     What  are  the  numbers  of  those  entries? 

l\.  Thomas  Roach  2038,  and  for  Edward  Jordan, 
2039. 

Q.  When  was  proof  made  upon  those  claims?  As 
shown  by  this  record? 

A.     May  7th,  1902. 

O.  In  both  entries  was  not  proof  made  the  same 
day  ? 

A.     The  same  day,  yes. 

Mr.  McCOURT:  It  will  not  be  necessary  to  put 
the  record  in. 
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Mr.  TANNER:    No,  I  do  not  think  so. 
Cross-Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

Q.  These  entries  from  which  you  have  testified, 
were  not  made  by  you  were  they  Mr.  Riddle  ? 

A.     No  sir. 

O.  You  simply  testify  by  what  is  shown  by  the 
records? 

A.     That  is  all. 

LOUIS  SHARP,  is  called  as  a  witness  for  the  gov- 
ernment being  first  duly  sworn,  testifies  as  follows: 

Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

•Q.  What  official  position  do  you  occupy  Mr. 
Sharp  ? 

A.  Chief  of  the  First  Field  Division  of  the  Gen- 
eral Land  Office. 

Q.     Where  are  you  located? 

A.     At  Portland. 

O.  Do  you  as  such  chief  of  Field  Division  have 
control  of  such  action  as  is  taken  or  has  been  taken 
in  relation  to  the  entries  in  this  case? 

A.     Yes,  sir. 

Q.     As  it  relates  to  the  prosecution  thereof? 

A.     Yes  sir. 

Q.  Have  you  taken  any  action  towards  ascertain- 
ing whether  or  not  there  is  any  records  in  the  general 
land  office  of  any  contest,  protest,  or  adverse  or  oth- 
er proceedings  of  any  kind  relating  to  the  title  to 
these  lands  after  entries  were  made  and  prior  to  pat- 
ent? 
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A.  Oil  OclolxT  4tli,  1910,  I  addressed  a  letter  to 
the  Commissioner  of  the  General  Land  Office,  and 
rc(|uested  all  of  the  records  and  papers  relating  to 
any  protest,  contest  or  iiearing  filed  involving  these 
claims  before  patent  was  issued. 

Q.  What  action  did  ihc  commissioner  take  on 
}-onr  re(juest  ? 

A.  On  October  12,  1910,  T  was  advised  by  tele- 
gram thai  no  record  of  protest,  contest,  or  hearing  be- 
fore patent  could  be  found  and  they  further  asked  me 
to  wire  them  the  office  decision  if  possible.  I  made 
an  investigation  as  to  whether  there  had  been  any 
office  decisions  or  any  proceedings  on  record  in  the 
local  office  at  Roseburg  and  found  that  there  were 
none. 

No  Cross  Examination. 

(Witness  excused.) 

Counsel  for  the  government  offers  in  evidence  a 
certified  copy  of  the  deed  from  Edward  A.  Jordan 
c-nd  Mary  A.  Jordan,  his  wife  to  the  Booth-Kelly  Lum- 
ber Company  purporting  to  transfer  to  said  com- 
pany the  land  involved  in  the  Jordan  entry  in  this 
case,  bearing  date  of  the  22nd  day  of  July,  1902,  and 
showing  that  it  was  recorded  on  September  6,  1907, 
and  the  same  is  received  and  filed  marked  Govern- 
ment's Exhibit  "I",  without  objection,  and  is  in  words 
and  figures  as  follows,  to-wit: 

WARRANTY  DEED. 
THLS  LNDENTURE  WITNESSETH,  That  Ed- 
ward Jordan  and  Mary  A.  Jordan  his  wife,  for  and  in 


234  The  United  States  of  America  vs. 

consideration  of  the  sum  of  $500.00  to  them  paid  do 
hereliy  bargain,  sell  and  convey  unto  The  Booth-Kel- 
ly Lumber  Company,  a  corporation,  the  following 
described  premises,  to-wit: 

Lots  Seven  (7),  Eight  (8),  Nine  (9),  and  Ten  (10), 
Section  Two  (2),  Township  twenty-two  (22),  South 
of  Range  Two  (2),  West,  containing  One  Hundred 
and  sixty  (160)  acres. 

TO  HAVE  AND  TO  HOLD  the  said  premises 
with  their  appurtenances  unto  the  said  The  Booth- 
Kelly  Lumber  Company,  a  corporation,  its  succes- 
sors and  assigns  forever,  and  the  said  Edward  Jor- 
dan and  Mary  A.  Jordan  his  wife,  do  hereby  coven- 
ant to  and  with  the  said  The  Booth-Kelly  Lumber 
Company,  a  corporation,  its  successors  and  assigns, 
that  they  are  the  owners  in  fee  simple  of  said  prem- 
ises, and  they  are  free  from  all  incumbrances,  and 
that  they  will  warranty  and  defend  the  same  from 
all  lawful  claims  whatsoever. 

IN  WITNESS  WHEREOF,  we  have  hereunto  set 
our  hands  and  seals  this  22nd  day  of  July,  A.  D., 
1902. 

[Seal.]  EDWARD   JORDAN, 

[Seal.]  MARY  A.  JORDAN, 

Done  in  presence  of: 
H.  A.  Dunbar, 
J.  A.  Jennings. 

Witness  for  Mary  A.  Jordan. 
STATE  OF  OREGON, 

County  of  Lane — ss. 

On  this  the  22nd  day  of  July,  A.  D.,  1902.  personal- 
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ly  came  l)cf<»rc  me,  a  Notary  Pul)lic  in  and  for  said 
County  the  within  named  Edward  Jordan,  and  to  me 
personally  known  to  be  the  identical  persons  describ- 
ed in  and  who  executed  the  within  instrument  and  ric- 
knowledi;c(l  to  me  that  he  executed  the  same  freely 
and  voluntarily  for  the  purposes  therein  named. 

WITNESS  my  hand  and  seal  this  22nd  day  of 
luly,  1902. 

[Notarial  Seal.]  H.  A.  DUNBAR, 

Notary  Public  for  the  State  of  Oregon. 

STATE  O  FOREGON, 

County  of  Josephine — ss. 

THIS  CERTIFIES,  that  on  the  28th  day  of  July, 
A.  i:)..  1902,  before  me  the  undersigned  a  Notary  Pub- 
lic in  and  for  said  county  and  State,  personally  ap- 
l)eared  the  within  named  Mary  A.  Jordan  who  is 
known  to  me  to  be  the  identical  person  described  in 
and  who  executed  the  within  instrument  and  ac- 
knowledged to  me  that  she  executed  the  same  freely 
and  voluntarily  for  the  uses  and  purposes  therein 
mentioned. 

IN  TESTIMONY,  I  have  hereunto  set  my  hand 
and  seal  the  day  and  year  last  above  written. 

[Notarial  Seal]  J.  A.  JENNINGS, 

Notary  Public. 

Filed  for  Record  Sept.  6,  1907,  at  1 1 :05  A.  M. 

E.  U.  LEE, 
County  Clerk. 
By  C.  N.  Griswold, 

Deputy. 
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STATE  OF  OREGON, 

County  of  Lane — ss. 

I,  E.  U.  Lee,  County  Clerk  and  Ex-Officio  Record- 
er of  Conveyances  in  and  for  Lane  County,  State  of 
Oregon  do  hereby  certify  that  I  have  compared  the 
foregoing  copy  of  warranty  deed  with  the  original, 
and  that  the  same  is  a  correct  transcript  therefrom, 
and  of  the  whole  of  said  original,  Warranty  Deed,  as 
ine  same  appears  of  record  at  page  34,  Book  No.  76, 
Lane  County,  Deed  Records,  now  in  my  official  care 
and  custody. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  county  court  in 
and  for  Lane  County,  State  of  Oregon,  this  6th  day  of 
December,  1910. 

[Seal.]  E.  U.  LEE, 

County  Clerk  and  Ex-Officio  Recorder  of  Convey- 
ances in  and  for  Lane  County,  Oregon. 

Counsel  for  the  government  also  offers  in  evidence 
deed  of  Stephen  A.  La  Raut  and  Alice  La  Rant,  his 
wife,  bearing  date  the  4th  day  of  March,  1907,  pur- 
porting to  convey  to  the  The  Booth-Kelly  Lumber 
Company  the  land  involved  in  the  Stephen  A.  LaRaut 
timber  and  stone  entry  described  in  the  complaint 
herein  and  sliowing  the  record  date  as  the  4th  day 
of  March,  1907,  and  the  same  is  received  and  filed 
marked  Government's  Exhibit  "J"  without  objection, 
and  is  in  v/ords  and  figures  and  follows,  to-wit: 

WARRANTY  DEED. 
THIS     INDENTURE,     WITNESSETFI,     That 
Stephen  A.  La  Raut,  and  Alice  La  Raut,  his  wife,  for 
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and  in  consideration  of  the  sum  of  One  Hundred  Dol- 
lars ($100.00),  to  them  paid  do  hereby  bargain,  sell 
an,d  convey  unto  The  Booth-Kelly  Lumber  Com- 
and  is  in  words  and  figures  as  follows,  to-wit: 

The  Xortheast  quarter  (NE^),  of  Section  Tweny- 
six  (26),  Township  Twenty-one  (21),  South  of  Range 
Three  (vV),  West  of  the  Willamette  Meridian,  situate 
in  Lane  County,  Oregon,  and  conaining  one  hundred 
and  sixty  (160)  acres. 

TO  H.W'E  AND  TO  HOLD  the  said  premises, 
with  their  appurtenances,  unto  the  said  The  Booth- 
Kelly  Lumber  Company  their  successors  and  assigns, 
forever.  And  the  said  Stephen  A.  LaRaut  does 
hereby  covenant  to  and  with  the  said  The  Booth- 
Kelly  Lumber  Company  their  successors  and  assigns, 
that  he  is  the  owner  in  fee  simple  of  said  premises ; 
and  that  they  are  free  from  all  encumbrances  and 
th<'it  he  Vvill  warrant  and  defend  the  same  from  all 
lawful  claims  whatsoever. 

IN  WITNESS  WHEREOF,  we  have  hereunto 
set  our  hands  and  seals  this  4th  day  of  March  A.  D.. 
1907. 

[Seal]  STEPHEN  A.  LA  RAUT, 

[Seal.]  ALICE  LA  RAUT, 

Done  in  presence  of: 
H.  A.  Dunbar, 
L.  L.  Lewis. 
STATE  OF  OREGON, 

County  of  Lane — ss. 

On  this,  the  4th  day  of  March,  A.  D.,  1907,  person- 
ally came  before  me,  a  Notary  Public  in  and  for  said 
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county  the  within  named  Stephen  A.  La  Raut  and 
Alice  La  Raut  his  wife,  to  me  personally  known  to 
be  the  identical  person  described  in  and  who  executed 
the  within  instrument,  and  acknowledged  to  me  that 
they  executed  the  same  freely  and  voluntarily  for  the 
purposes  therein  named. 

WITNESS  my  hand  and  seal  this  4th  day  of 
March,  1907, 

[Notarial  Seal.]  H.  A.  DUNBAR, 

Notary  Public  for  Oregon. 
Filed  for  Record  March  4th,  1907,  at  1 :30  P.  M. 

E.  U.  LEE, 

County  Clerk, 
By Deputy. 

STATE  OF  OREGON, 

County  of  Lane — ss. 

I,  E.  LI.  Lee,  County  Clerk  and  Ex-Officio  Re- 
corder of  Coneyances  in  and  for  Lane  County,  State 
of  Oregon,  do  hereby  certify  that  I  have  compared 
the  foregoing  copy  of  Warranty  Deed  with  the  orig- 
inal, and  that  the  same  is  a  correct  transcript  there- 
from, and  of  the  whole  of  said  original  warranty  deed 
as  the  same  appears  of  record  at  Page  456,  Book  No. 
70,  Lane  County  Deed  Records,  now  in  my  official 
care  and  custody. 

In  Witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  the  County  Court  in  and  for 
Lane  County,  State  of  Oregon,  this  6th  day  of  De- 
cember, 1910. 

[Notarial  Seal.]  E.  U.  LEE, 

County  Clerk  and  Ex-Officio  Recorder  of  Convey- 
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ances  in  and  for  Lane  County,  Oregon. 

Counsel  for  the  government  also  offers  in  evidence 
the  deed  of  Alice  La  Raut  and  Stephen  A.  La  Raut 
bearing  date  4th  day  of  March,  1907,  and  appearing 
to  have  hecn  recorded  on  the  same  date  purporting 
to  convey  to  the  Booth-Kelly  Lumber  Company  the 
lands  embraced  in  the  Alice  La  Raut  timber  and 
stone  entry  described  in  the  bill  of  complaint  herein, 
and  the  same  is  received  without  objection,  filed  and 
marked  Ciovernment's  Exhibit  "K"  and  is  in  words 
and  figures  as  follows,  to-wit: 

WARRANTY  DEED. 

THIS  INDENTURE  WITNESSETH,  That 
Alice  La  Raut  and  Stephen  A.  La  Raut,  her  husband, 
for  and  in  consideration  of  the  sum  of  One  Hundred 
($100)  Dollars  to  them  paid  do  hereby  bargain,  sell 
and  convey  unto  the  The  Booth-Kelly  Lumber  Com- 
pany the  following  described  premises,  to-wit: 

The  Southeast  (SEj^)  of  Section  Twenty-six  (26), 
Township  Twenty-one  (21),  South  of  Range  Three 
(3),  West  of  Willamette  Meridian,  situate  in  Lane 
County,  Oregon,  and  containing  one  hundred  and 
sixty  (160)  acres. 

TO  HAVE  AND  TO  HOLD  the  said  premises, 
with  their  appurtenances,  unto  the  said  The  Booth- 
Kelly  Lumber  Company  their  successors  and  assigns, 
forever.  And  the  said  Alice  La  Raut  does  hereby 
covenant  to  and  with  the  said  The  Booth-Kelly  Lum- 
ber Company  their  successors  and  assigns,  that  she  is 
the  owner  in  fee  simple  of  said  premises ;  and  th;it 
they  are  free  from  all  encumbrances  and  that  she  will 
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warrant  and  defend  llie  same  from  all  lawful  claims 
whatsoever. 

IN  WITNESS  WHEREOF,  we  have  heremito  set 
our  hands  and  seals  this  4th  day  of  March,  A.  D., 
1907. 

[Seal.]  ALICE  LA  RAUT, 

[Seal]  STEPHEN  A.  LA  RAUT, 

Done  in  presence  of: 
H.  A.  Dunbar, 
L.  L.  Lewis. 

STAT  EOF  OREGON, 
County  of  Lane — ss. 

On  this  4th  day  of  March,  A.  D.,  1907,  personally 
came  before  me,  a  Notary  Public  in  and  for  said  count}* 
the  within  named  Alice  La  Raut  and  Stephen  A.  La  Raul 
her  husband,  to  me  personally  known  to  be  the  identical 
person  described  in  and  who  executed  the  within  instru- 
ment, and  acknowledged  to  me  that  they  executed  the 
same  freely  and  voluntarily  for  the  purposes  thereir 
named. 

WITNESS  my  hand  and  seal  this  4lh  day  of 
March,  A.  D.,  1907. 

[Notarial  Seal.]  H.  A.  DUNBAR, 

Notary  Public  for  Oregon. 
Filed  for  Record  March  4,  1907,  at  1 :30  P.  M. 

E.  U.  LEE, 

County  Clerk. 
By Deputy. 

STATE  OF  OREGON, 
County  of  Lane — ss. 
I,  E.  U.  Lee,  County  Clerk  and  Ex-Officio  Record- 
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ci  ..i  c  unvcyanccs  iii  and  h,r  I,ane  County,  State  of 
Oregron.  (1<,  hereby  certify  that  I  have  compared  the 
fore^roinjr  copy  of  Warranty  Deed,  with  the  original, 
and  that  the  same  is  a  correct  transcript  therefrom, 
and  ..t  tlio  whole  of  said  original  warranty  deed,  as 
the  same  appears  of  record  at  page  456,  Book  Xo.  70, 
Lane  County  Deed  Records  now  in  my  official  care 
and  custody. 

IN  WITNESS  WHEREOI.^  I  have  luM-cunto  set 
my  hand  and  affixed  the  seal  of  the  County  Conn  in 
and  for  Lane  County,  State  of  Oregon,  this  6th  day 
of  December.  1910. 

[S^'^'-]  E.  U.  LEE, 

County  Clerk  and  Ex-Officio  Recorder  of  Convey- 
ances in  and  for  Lane  County,  Oregon. 

h  is  stipulated  and  agreet!  by  and  bel-veen  the  par- 
ties hereto  that  patents  for  the  lands  embraced  in 
limber  and  stone  entries  of  Edward  Jordan,  Stephen  A. 
La  Rant.  Alice  La  Raut,  Ethel  M.  La  Raut  and  Lucy  La 
Raut,  respectively  were  delivered  to  Frank  E.  Alley,  on 
November  9,  1904,  by  the  officers  of  the  Roseburg  Land 
Office  and  that  Alley  secured  the  same  at  the  request 
of  John  F.  Kelly. 

Counsel  for  the  government  hereby  notifies  the  de- 
dcfendants  The  Booth-Kelly  Lumber  Company,  to 
produce  at  the  hearing  of  this  cause  before  George  A. 
I'rodie,  all  books,  records  and  plats  of  the  Booth- 
Kelly  Lumber  Company,  showing  the  payment  of 
money  to  Alice  La  Raut,  Ethel  La  Raut,  Lucy  La 
Raut,  Stephen  A.  La  Raut,  and  Edward  Jordan,  or  to 
any  person  or  persons,  or  them  cither  of  them  in  re- 
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lation  to  the  acquisition  by  said  company  of  the  lands 
involved  in  the  several  timber  and  stone  entries  of 
said  persons,  which  are  involved  in  this  .controversy, 
or  the  advancing,  or  payment  of  money  by  said  com- 
pany to  said  parties  in  connection  w^ith  the  acquisition 
by  said  parties  of  said  land,  or  any  part  thereof,  from 
United  States,  the  plaintiff  herein. 

And  also  notifies  and  requires  the  defendant  the 
The  Booth-Kelly  Lumber  Company  to  produce  upon 
this  hearing,  before  the  said  George  A.  Brodie,  all 
books,  records  and  plats  of  the  Booth-Kelly  Lumber 
Company  showing  all  lands  owned  and  controlled  by 
said  Booth-Kelly  Lumber  Company  between  the 
Twenty-one  and  Twenty-two,  south  of  range  two  and 
three  west  of  the  Willamette  Meridian,  also  all  record 
of  deeds  delivered  to  said  company  by  the  persons 
above  named  between  said  dates. 

This  notice  in  regular  form  is  at  this  time  delivered 
to  the  defendant's  attorney  by  counsel  for  the  gov- 
ernment. 

EDWARD  JORDAN  being  called  as  a  witness  for 
the  government  and  being  first  duly  sworn  testifies 
as  follows : 

Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

O.     Where  do  you  live  Mr.  Jordan? 

A.     Edgewood,  California. 

{).     What  is  your  business? 

A.     Mill  sawyer. 

C).     Were  vou  ever  emj^loyed  by  the  liooth-Kelly 
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1. limber  LDiiipany  in  Oregon? 

A.      Yes,  sir,  I  was. 

{}.     When. 

A.  I  do  not  renieml)er  ihc  exact  dale.  Tl  lia^  hccn 
a  j^ood  many  years  ago. 

(J.     Was  it  during  the  year  1902? 

A.      I  cannot  say,  it  was  along  about  that  time. 

O.  Do  you  recall  the  circumstance  of  taking  up  a 
timber  claim  in  Lane  County,  some  time  in  1902? 

\.     Ves,  sir. 

O.  In  Section  Two,  Tow^nship  22,  South  of  Range 
2  West,  of  the  Willamette  Meridian  ? 

A.     Yes,  sir. 

Q.  Were  you  working  for  the  company  at  that  time 
and  prior  thereto  and  since  said  date? 

A.     Yes,  sir. 

O.  State  the  circumstances  under  which  you  took 
uj)  that  claim, — what  induced  you  to  do  it? 

A.  Well,  I  just  took  it  up  for  Mr.  Kelly, — John  F. 
Kelly. 

O.     How  did  he  communicate  with  you? 

A.     CJver  the  phone. 

Q.     Where  were  you  at  the  time? 

A.     Coburg,  Oregon. 

O.     What  were  you  doing  at  Coburg? 

A.  I  was  looking  after  the  yards  there  for  the  com- 
pany. 

O.  What  did  Mr.  Kelly  say  to  you  over  the 
phone? 

A.  He  asked  me  if  I  wanted  to  take  up  a  timber 
claim  for  him,  and  T  told  him  yes. 
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O.     What  did  he  say  further  about  it? 

A.     Well,  he  told  me  what  he  would  give  me. 

Q.     What  did  he  say  he  would  give  you  ? 

A.     That  he  would  give  me  one  hundred  dollars. 

O.  What  else  was  he  to  do  besides  paying  that 
amount? 

A.     I  do  not  understand. 

Q.  AVhat  else  was  he  to  do,  besides  pay  you  the 
hundred  dollars? 

A.  He  was  to  pay  for  the  land  and  to  pay  my  ex- 
penses. 

Q.     Did  he  tell  you  that  over  the  phone  ? 

A.     No,  sir. 

O.  Just  said  he  would  give  you  a  hundred  dol- 
lars? 

A.  He  did  not  say  he  would  give  me  one  hundred 
dollars  over  the  ]:)hone — not  until  I  went  over  and 
talked  with  him. 

O.     Then  what  did  you  do  ? 

A.  1  went  to  Cottage  Grove  from  Eugene,  and 
found  out  where  this  timber  claim  is  and  filed  on  it. 

Q.     Who  went  with  you  out  there? 

A.  Mr.  Roche,  and  Mr.  Brumbaugh,  Mr.  I'rum- 
baugh  was  out  there  when  I  got  out  there. 

"Q.     Where  did  Mr.  Roche  join  you? 

A.     In  Eugene. 

O.     W^ierc  did  )'ou  meet  Brumbaugh? 

A.     Setting  on  a  fence  up  at  some  place  U])  there. 

Q.     What  was  he  doing  there  when  you  got  there? 

A.  He  was  sitting  on  the  fence  there  with  a  bun- 
dle of  trrub  ealinir  it. 
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O.     Waitings  for  you  pcojilc? 
A,     I  sui)j)()se  so. 

y.  Had  you  any  »«'niiminicati(ni  with  Iiruiiil)au.!L;Ii 
prior  to  that  time? 

A.     No  sir. 

Q.  Well,  at  the  time  you  talked  to  Kelly  at  Eu- 
gene, did  he  tell  you  anything  about  the  expenses  and 
ilie  purehase  money  for  the  land? 

A.     \\  ell,  Mr.  Roche  had  the  expense  money. 

(j.  Now,  after  you  went  to  see  the  land,  what  did 
you  do?    Where  did  you  go  to? 

A.     Went  to  Roseburg  and  filed  on  it. 

(J.     Who  went  down  to  Roseburg  with  you? 

A.     Mr.  Roche  and  Mr.  Brumbaugh. 

O.      1  'id  you  go  to  Roseburg  more  than  once? 

A.     ^'es,  twice. 

O.     Did  Brumbaugh  go  with  }()U  both  times? 

A.     I  think  he  did. 

Q.  Who  attended  to  publishing  notice  of  proof 
and  getting  your  witnesses  and  all  that? 

A.     I  do  not  know. 

O.      Did  you  have  anything  to  do  with  that  at  all? 

A.     No. 

(J.  How  did  you  ascertain  when  it  was  time  to  go 
to  Roseburg  to  make  proof? 

A.     I  think  I  was  notified  by  Mr.  Kelly. 

Q.  And  when  you  got  to  Roseburg  what  hap- 
pened? 

A.     We  went  in  there  to  prove  up. 

O.     Who  went  in  ? 

A.     L's  three  fellows,  Mr.  Roche,  Mr.  BrumbauHi 
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iind  myself.  I  do  not  know  whether  that  was  the 
time  that  Mr.  Booth  said  "Stand  back  awhile  the  In- 
spector was  there." 

O.     How  lono-  did  yon  stand  back? 

A.  Half  an  honr  or  snch  a  matter,  we  went  1:>ack 
of  the  m-'iin  office  and  sat  in  the  window  there  for  a 
half  of  an  honr  or  snch  a  time,  and  he  called  for  us. 

Q.     Who  called  for  you? 

A.     Mr.  Booth. 

O.     What  Booth  was  that? 

A.     Mr.  J.  H.  Booth. 

O.  Who  furnished  the  funds  at  the  time  you 
proved  up,  who  furnished  the  money? 

A.     The  Booth-Kelly  Lumber  Company. 

O.  Who  carried  the  money  there?  Who  had  it 
there? 

A.     Mr.  Roche,  he  carried  a  check. 

O.  Who  paid  that  ^bcck  o^'er  to  the  officers  of 
the  land  office  for  your  land? 

A.  I  gave  that  over  myself.  He  .s^ave  me  the 
check  when  we  got  to  the  land  office. 

Q.  Do  you  remember  what  kind  of  a  check  that 
was? 

A.  The  Booth- Kelly  Luml>er  Company's  check 
is  all  that  I  know. 

O.  1  )ifl  you  get  any  other  moncv  besides  the 
check  there? 

A.     No  sir. 

Q.      Did  not  have  any  money  at  all? 

A.     No  sir. 

O.     Do    von    know    whr)    '\iid    the    land    r^^^'^^    ^^"^"^ 
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outside  nf  the  purchase  money  of  the  land?  The  $4(X) 
or  S40>  or  something'  like  that  ? 

A.     Xo,  I  do  not. 

Q.  W'lio  paid  your  expenses  to  Roseburc^?  While 
you  were  there? 

A.     Mr.  Roche. 

O.  Where  was  Mr.  Brumhau.q-h  at  the  time  Mr. 
Booth  told  you  to  stand  l)ack  awhile? 

A.     Me  was  rii^^ht  there  with  me. 

(}.  Did  you  have  any  conversation  with  Roche  at 
the  time  you  were  going  out  to  see  the  land  with  him? 
Or  at  the  time  you  were  .e^oin"'  to  Roseburg  as  to  the 
manner  in  which  the  entry  was  being  made? 

A.  \  cry  few  words  snid, — I  clo  not  tliink  we  spoke 
but  three  (^r  four  words  about  it. 

O.  Did  he  make  any  statement  to  you  about  the 
arrangement  he  was  taking  his  claim  up  on? 

A.     No,  sir,  he  did  not. 

O.  Was  anything  said  between  you  as  to  the 
amount  of  money  either  one  of  you  were  to  make  for 
your  timber  claims  or  both  of  you? 

A.     No,  sir  I  do  not  remember  a  word  about  that 

O.  Was  anything  said  about  your  throwing  away 
your  timber  right? 

A.  I  believe  I  mentioned  that  to  him,  that  we 
were  throwing  it  away,  but  they  were  being  taken  up 
so  fast,  we  might  as  well  have  the  hundred  dollars 
as  lose  it  entirely,  and  not  get  any  chance  to  get  it. 

Q.     Did  you  say  all  that  to  him? 

A.  I  said  that  to  Mr.  Roche,  and  he  just  nodded 
his  head, — mijjht  have  said  something,  but  T  do  not 
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remember  what  it  was.  That  was  all  the  conversa- 
tion he  and  I  had. 

Q.  How  long  was  it  after  you  got  back  from 
Roseburg  before  you  deeded  the  land? 

A.  I  cannot  tell  you  exactly, — it  was  not  a  great 
while  though. 

O.  When  you  made  the  deed  out,  what  was  done 
by  Mr.  Kelly,  or  whoever  did  it? 

A.  Well,  Mr.  Dunbar  came  over  there  as  notary 
public  and  I  signed  the  deed. 

O.     Came  over  where? 

A.     To  Coburg. 

O.     What  Mr.  Dunbar  was  that? 

A.     Harry  Dunbar. 

Q.  What  was  paid  to  you  when  you  signed  the 
deed? 

A.     Sixty-five  Dollars  in  a  check. 

O.     What  has  become  of  the  other  thirty-five. 

A.     I  bought  a  colt  from  him. 

O.     For  thirty-five  dollars? 

A.     Yes. 

Q.  The  colt  was  thirty-five  dollars,  that  is  the 
price  of  it? 

A.     Yes. 

O.  Where  was  Roche's  claim  situated  with  re- 
ference to  yours? 

A.     They  joined. 

O.  Now  did  you  ever  see  the  patent  or  final  re- 
ceii)t  for  these  lands?  Or  any  of  the  papers  that  were 
issued? 

A.     Well,  T  got  a  recei])!  from  tlie  land  office  and 
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nnu'd  ilial  over  to  Mr.  Kelly. 

<J.     When  (lid  yoii  tlo  that? 

A.      When   I  caiiK'  hack  from   Roschur*^. 

(J.  ilow  loiij^  (lid  you  continue  to  work  for  the 
Bootli- Kelly  Luniher  Company  after  that  time? 

A.  I  do  not  remember  just  how  V)X\^,  I  did 
not  work  a  great  while  though,  T  cannot  tell  just  how 
long  it  was. 

Q.  Did  you  ever  talk  with  Mr.  Kelly  or  Mr. 
Booth  about  this  claim  afterwards? 

A.     T  talked  with  Mr.  Kelly. 

{}.     When  was  that? 

A.      Here  in  Portland. 

(}.  Ilow  did  you  ha])i)en  to  talk  with  him  here  in 
Portland? 

A.     He  telephoned  for  me  to  come  up. 

().     What  was  going  on  at  the  time? 

A.     The  land  fraud  trial. 

O.  What  did  Mr.  Kelly  say  to  yint  about  this 
claim? 

A.      I  do  not  remember  what  he  did  say. 

Q.     What? 

A.      T  do  not  remember  all  that  he  did  say. 

Q.     What  do  you  remember? 

A.  I  know  he  said  if  I  was  quized  about  it,  the 
best  thing  for  me  to  do  was  to  keep  my  mouth  shut. 

Q.  Did  you  pay  Brumbaugh  anything  for  locat- 
ing you? 

A.     Xo. 

<'j.      Did  you  know  him  ]M-ior  to  that  time? 

.\.      No.  sir,  that  was  my  first  acquaintance. 
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Q.  How  far  was  it,  or  is  from  Coburg  to  wliere 
this  land  is  located? 

A.     I  cannot  say. 

O.  Did  you  have  any  conversation  with  Brum- 
baugh there  at  the  time  he  was  locating  you,  or  at 
the  time  this  matter  was  going  on,  these  locations  for 
the  company? 

A.     We  talked  some,  yes. 

O,     What  was  said  about  it? 

Counsel  for  defendants  objected  to  the  question  as 
irrevelant,  incompetent  and  immaterial. 

A.     I  do  not  know  wdiat  he  did  say. 

0.  What  did  he  say  about  receiving  his  wages, 
if  anything? 

Same  objection. 

A.  He  said  he  was  going  to  have  a  raise  if  he 
stayed  out  any  longer. 

'Q.  Were  you  present  at  the  time  Mr.  Roche  made 
his  proof  at  the  land  office? 

A.     Yes  sir. 

O.     Were  you  one  of  his  v^'itnesses? 

A.     Yes  sir. 

O.     Did  he  see  him  pay  for  his  land? 

Counsel  for  defendants  objected  to  the  question 
as  incompetent  and  immaterial. 

A.     Yes  sir. 

Q.  What  was  Mr.  Roche  doing  at  that  time  if  you 
know? 

A.     He  was  one  of  the  bookkeepers  in  the  office. 

Q.     Of  the  Booth-Kelly  Lumber  Company? 

A.     Yes. 
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Cross-ExamiiKiiion. 
(QiicsiiMiis  by  Mr.  A.  H.  TANNER.) 

'Q.  \'(»ii  say  that  you  were  ])rcscnt  when  Mr. 
Roche  proved  up  on  his  claim? 

A.      ^'es  sir. 

O.     Where  was  that  ? 

A.     At  Roseburc:. 

O.      Did  you  o()  iij)  tliere  with  him? 

A.     Yes. 

O.      Where  did  you  _s;-o  from? 

A.     Eup^ene. 

O.     Do  you  remember  when  that  was? 

A.     No.  I  do  not,  I  cannot  recall  the  time. 

(J.  \n\\  say  you  saw  him  pay  for  his  land. — that 
is  pay  the  four  hundred  dollars,  or  whatever  it  was 
for  his  land? 

A.     I  saw  him  turn  the  check  over. 

(_).     Did  you  see  the  check  yourself? 

A.     ^'es  sir. 

'O.     And  did  he  endorse  the  check? 

A.     ^'es,  sir. 

Q.     Who  was  it  \m'\d  to, — the  money? 

A.  The  check  was  drawn  to  Mr.  Roche,  and  one 
to  myself. 

O.     Who  was  it  delivered  to? 

A.     j.  H.  Booth. 

Q.  lie  was  receiver  of  the  land  office  at  the 
time? 

A.     Yes,  sir. 

O.     Now,  at  the  time  you  say  you  talked  \\\X\\  Mr. 


252  The  United  States  of  America  vs. 

Briimbaiii^h  about  the  raise  of  his  wages,  when  was 
that  ? 

A.  That  was  when  we  were  up  on  the  hill  there 
together. 

Q.     Where? 

A.     Up  in  the  hills  where  the  timber  claim  was. 

O.     Locating  these  claims? 

A.     Yes,  sir. 

'O.  Did  he  go  up  with  you  and  show  you  the 
land?    Locate  you  on  the  claim? 

A.     Yes  sir. 

O.  Well,  his  talking  about  a  raise  of  wages  did 
not  have  anything  to  do  with  locating  you  on  the 
land  did  it? 

A.     No. 

O.  You  say  you  talked  with  Mr.  Kelly  here  dur- 
ing some  land  fraud  trials.  I  do  not  know  what  you 
mean.  I  suppose  you  refer  to  the  land  fraud  cases 
that  were  being  investigated  by  the  Grand  Jury? 

A.     Yes. 

O.  Were  you  subpoenaed  down  here  as  a  wit- 
ness? Were  you  here  at  the  time  the  Grand  Joury 
was  in  session? 

A.     No,  I  was  in  Clatskanie. 

Q.  Were  you  here  in  Portland  during  any  time  of 
this  investigation  ? 

A.     I  think  I  was.     I  think  I  came  through  here. 

Q  .Were  you  here  to  appear  or  testify  before  the 
Grand  Jury? 

A.     No,  sir. 

O.     Hid  you  ever  make  any  statement  to  any  of 
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the  officers,  at  or  about  iliat  lime? 

A.     No  sir. 

O.  Kver  talk  to  Mr.  llaiic}-,  or  Mr.  llurns  al)oul 
it? 

A.       No  sir. 

y.      Do  you  know  Mr.  Newhauscr? 

A.      I  have  lieard  of  him. 

(J.  Did  not  you  talk  to  him  at  Clatskanic,  about 
the  case  and  about  your  claim? 

A.  I  believe  I  did, — I  believe  he  came  down  there, 
and  I  talked  a  little  while  with  him. 

y.     When  was  that  ? 

A.  T  do  not  know,  that  was  a  g^ood  many  years 
ago. 

Q.  Was  that  while  these  land  fraud  cases  were 
being  investigated? 

A.     Ves  sir. 

O.     Was  it  about  that  time? 

A.     Yes  sir. 

O.  What  were  you  doing  down  there  at  that 
time? 

A.  Running  a  mill  for  the  Keystone  Lumber 
Company. 

O.     How  long  had  you  been  there? 

A.     Six  or  seven  months,  something  like  that. 

O.  ^'ou  understood  at  the  time  Mr.  Newhauser 
talked  to  \ou  that  he  was  a  special  agent  of  the  gov- 
ernment, did  not  you? 

A.     \'es  sir. 

Q.  And  he  came  there  to  find  out  about  your 
claim  did  not  he? 
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A.     Yes  sir. 

Q.  Did  you  tell  him  at  that  time,  about  this  ar- 
rangement you  are  testifying  about? 

A.     No,  I  never  told  him  nothing. 

Q.     Why  did  not  you? 

A.  All  I  told  him  was  that  if  he  could  find  out  that 
I  had  made  a  transfer  of  the  claim,  all  right,  but  I 
would  not  say  anything. 

O.  You  refused  to  give  him  any  information 
about  it  at  all  did  you? 

A.     I  refused  to  talk,  yes. 

'Q.  Now,  didn't  you  state  to  him  at  that  time,  that 
whatever  arrangement  you  made  with  him  was  aft- 
er you  had  made  your  application  to  purchase  the 
land,  or  file  on  the  land? 

A.     That  I  do  not  remember. 

Q.     Are  you  sure  about  that? 

A.  It  is  a  long  time  and  a  fellow  forgets  those 
things  you  know. 

O.     You  say  you  do  not  remember  about  that? 

A.  No,  I  never  told  him  nothing, — he  asked  me 
several  questions  and  I  refused  to  talk. 

Q.  Are  you  willing  to  swear  now  that  you  did  not 
tell  him  that  your  arrangement  with  them  was  made 
after  you  filed  on  the  land? 

A.  That  my  arrangements  with  them  were  made 
after  I  had  filed  on  it? 

Q.  Yes,  did  not  you  tell  him  in  substance  that  the  ar- 
rangement you  had  witli  tliem  was  made  after  you 
filed  on  the  land? 

A.     Not  tlial  T  remember. 
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(J.     Noll  do  not  rcnicnihcr  aI)out  that? 

A.     No. 

(J.  \\)\\  do  i\'iminl)rr  lia\in<^-  talked  with  hini 
down  there? 

A.     N'cs  sir. 

Q.  Now,  you  .say  the  first  intimation  that  you  had 
ahout  this  matter  was  a  telephone  message  from  Mr. 
Jolin  F.  Kelly? 

A.     \'es  sir. 

(J.  And  you  were  working  at  that  time  in  the  Co- 
hurg  mill  as  a  sawyer? 

A.     Xo  sir,  I  was  running  the  yard. 

O.  How  long  had  you  heen  working  there  at  that 
time? 

A.  r  cannot  say,  I  worked  there  about  four  years 
altogether  at  Coburg. 

Q.  How  long  did  you  work  for  the  Booth-Kelly 
Company  all  together? 

A,  Seven  or  eight  years,  may  be  more,  I  do  not 
remember  just  how  long. 

O.  And  all  he  said  over  the  telephone  to  you  at 
that  time,  was  to  ask  you  if  you  wanted  to  take  a 
timber  claim? 

A.      ^'es  sir. 

O.     What  did  you  tell  him? 

A.     I  told  him  yes. 

Q.  Then  was  that  all  the  conversation  at  that 
time  ? 

A.     That  was  all  until  I  went  over  to  Eugene. 

'O.  When  you  went  over  to  Eugene  to  the  office 
you  say  you  had  some  further  talk  about  it  ? 
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A.     Yes  sir. 

O.  Now,  who  else  was  present  at  that  time,  any- 
body? 

A.     Not  that  I  know  of. 

Q.  Had  not  you  asked  Mr.  Kelly  at  different 
times,  or  told  him  at  different  times  that  you  would 
like  to  get  a  timber  claim,  and  would  like  to  have  him 
put  you  on  to  a  timber  claim? 

A.  No  sir,  that  was  the  first  time  I  ever  talked  to 
Mr.  Kelly  about  taking  a  claim  that  I  remember. 

Q.     You  knew  you  had  a  timber  right? 

A.     Yes  sir. 

Q.  Did  not  you  tell  him  that  you  would  like  to  get 
a  timber  claim? 

A.     I  do  not  think  I  ever  did. 

O.  Well  are  you  sure  about  it,  do  you  know  that 
you  never  told  him  that? 

A.     Well,  I  am  pretty  near  positive. 

Q.  You  may  have  told  him  that, — it  would  be 
quite  natural. 

A.     I  do  not  think  I  did. 

'Q.     You  did  want  to  get  a  claim. 

A.     Yes. 

Q.  It  would  be  (juite  natural  for  you  to  state 
something  of  that  kind  to  him. 

A.     I  do  not  think  I  did. 

O.  You  have  known  John  Kelly  a  long  time,  have 
not  you? 

A.     Yes. 

O.  And  were  cjuite  friendly  with  him  were  not 
you? 
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A.      \'cs  sir. 

(J.  Xou.  al  llic  lime  you  say  you  went  to  the 
office  tliere  in  Eugene  and  liad  a  talk  with  John  Kel- 
ly, was  there  any  one  else  present  at  the  time? 

A.     No,  sir, 

Q.     Where  did  the  conversation  take  place? 

A.     In  Mr.  Kelly's  office. 

(J.      \'nu  and  he  hein*;-  present? 

A.     Yes  sir. 

O.  Do  yuu  remember  what  time  it  was, — when 
it  was? 

A.  I  do  not  know.  I  do  not  remember  the  date, 
it  was  in  ihc  evenin,G;"  when  we  had  the  conversa- 
tion. 

O.  Do  you  remember  what  day  of  the  week  it 
was  ? 

A.     I  do  not. 

O.     Do  you  remember  the  time  of  day  it  was? 

A.  Tt  was  after  supper,  seven  or  eight  o'clock 
something  like  that. 

O.  ^'our  memory  is  not  very  good  about  things 
that  happen  so  long  ago  is  it? 

A.     I  can  remember  it. 

Q.     But  you  cannot  fix  the  time  or  the  dates? 

A.  No,  that  is  pretty  hard.  I  do  not  keep  track  of 
all  those  little  things  to  remember  them. 

Q.  Now,  when  you  got  into  the  office  there  with 
John  Kell}',  who  brought  up  this  matter  again  about 
the  taking  U])  a  limber  claim?     Did  he? 

A.     Yes  sir. 

O.     Did     he     explain     to     you     what    you     would 
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have  to  do? 

A.     Yes  sir. 

'Q.     What  did  he  tell  you,  you  would  have  to  do? 

A.  Well,  he  told  me  that  I  would  have  to  go  there 
and  look  at  the  claim  and  go  to  Roseburg  and  file  on 
it. 

Q.     And  was  that  all  he  told  you  about  it? 

A.  No,  he  told  me  lots  about  it,  I  cannot  remem- 
ber. 

Q.     You  cannot  remember  it  all? 

A.     No  sir. 

Q.  Well,  give  us  as  much  as  you  can  remember 
of  what  was  said  there  between  you. 

A.     Well,  he  wanted  me  to  take  up  this  claim. 

Q.     Give  us  his  language? 

A.  He  told  me  to  go  up  on  the  claim  that  night 
and  he  told  me  not  to  let  Roche  have  any  liquor. 

Q.     Was  Roche  a  drinking  man  ? 

A.     I  never  seen  him  drunk  while  I  was  with  him. 

Q.     Go  right  ahead. 

A.  He  says  Roche  has  got  the  expense  money. 
We  had  to  get  two  horses  and  went  out. 

•Q.     You  went  out  to  look  at  the  land? 

A.     Yes. 

Q.     Mr.  Brumbaugh  showed  you  the  land  did  he? 

A.     Yes  sir. 

O.  Did  you  get  the  numbers  of  the  land  that  you 
wanted  to  enter  from  Brumbaugh, — did  he  furnish 
you  with  a  description  of  the  land? 

A.  Yes.  We  went  all  over  it, — went  to  the  cor- 
ners. 
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O.      When  did  you  go  to  Roschurp^? 

A.      1  think  ri<jht  away. 

(J.     Tlic  next  day  or  a  day  or  l\v<»  afterwards? 

A.  Yes,  I  think  so. 

O.      \'ou  filed  on  the  land? 

A.     Yes  sir. 

(J.      W'lio  went  up  with  you? 

A.     Mr.  Roche  and  Mr.  Brumbaugh. 

Q.     Did  they  file  at  the  same  time? 

A.     Mr.  Roche  did. 

n.      Mr.  Brumbaugh  did  not? 

A.      I  think  not  at  the  time  we  did. 

Q.  Now,  you  said  that  Mr.  Kelly  told  you  to  go 
up  there  with  Roche  and  Brumbaugh  and  locate  a 
claim  and  not  let  Roche  have  any  liquor,  and  that 
Brumbaugh  would  show  the  claim,  etc.?  Is  that  all 
he  said  at  that  time? 

A.  No,  he  said  a  whole  lot,  told  me  about  when 
I  was  proving  up  the  way  I  would  be  questioned  and 
one  thing  and  another. 

Q.  Well,  did  he  tell  you  that  you  would  have  to 
take  it  for  yourself  and  for  your  own  benefit? 

A.      Yes  sir. 

y.     You  understood  that  at  the  time? 

A.     Y^es  sir. 

Q.  And  you  went  up  there  and  made  affidavit 
that  you  were  taking  it  up  for  your  own  benefit  did 
not  you? 

A.     Yes  sir. 

Q.     And  that  was  the  fact  was  not  it? 

A.     No,  T  was  taking  it  up  for  him. 
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Q.  Well,  did  he  tell  you  at  that  time,  that  you 
were  taking  it  for  him? 

A.     Certainly  he  did. 

Q.  Well,  I  thought  you  just  said  a  moment  ago 
that  you  were  taking  it  for  your  own  benefit. 

A.  I  was, — the  money  that  I  was  getting  out  of  it 
was  for  my  own  benefit. 

O.  Was  there  anything  said  there  at  the  time 
about  any  agreement  or  contract  that  you  would  deed 
it  to  the  Booth-Kelly  Lumber  Company? 

A.     No,  nothing  said. 

Q.     Nothing  said  of  that  kind. 

A.     No  sir. 

Q.  Now,  you  do  not  know  of  your  own  knowl- 
edge anything  about  who  furnished  the  money  do 
you? 

A.     Yes,  I  had  a  check. 

O.  I  know,  but  you  do  not  know  where  the  money 
came  from  do  you  ? 

A.  It  was  sent  to  R.  A.  Booth,  that  is  all  I  knew, 
by  the  Booth-Kelly  check. 

Q.  Well,  you  spoke  about  them  furnishing  the  ex- 
pense money, — you  do  not  know  where  that  money 
came  from  do  you  ? 

A.     Sure, — T  know  that  Mr.  Roche  had  that. 

'O.     Mr.  Roche  had  that? 

A.     Yes  sir. 

Q.  Now.  was  not  that  a  draft  instead  of  a  check, 
— that  four  hundred  dollar  payment, — was  not  that 
a  draft  instead  of  a  check? 

A.     No  sir,  T  think  it  was  a  check  on  the  Eugene 
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Loan  and  Savings  IJank. 

Q.  Do  yon  know  tlu'  diffcrtMux'  hclwcc-n  ;i  rlieck 
and  a  draft? 

A.     ^'cs  sir. 

(J.     \o\.\  say  it  was  a  clicck  do  you? 

A.      It  certainly  was. 

Q.  Do  not  you  know  that  they  wont  accept  checks 
at  the  land  office? 

A.     They  accepted  those, 

O.     Well,  are  you  willing  to  swear  it  was  a  check? 

A.      \  cs  sir,  it  was  a  check. 

O.     And  not  a  draft? 

A.     No,  it  was  not  a  draft. 

(J.  Do  you  swear  that  they  accepted  a  check  ihere 
at  the  land  office? 

A.     ^\■s  sir,  1  endorsed  it. 

O.     ^'ou  endorsed  it  yourself? 

A.     Yes  sir. 

Q.  You  paid  that  money  into  the  land  office  vour- 
self,  did  you? 

A.     Yes. 

O.     Who  gave  you  that  check? 

A.     Mr.  Roche. 

O.  Did  you  see  the  land  office  fees  paid  when  you 
first  filed  on  this  claim, — when  you  made  your  first 
trij)  to  Rosehurg? 

A.     I  cannot  say,  I  do  not  remember. 

O.  You  did  not  see  who  paid  them,  or  know 
whether  they  were  paid  or  not? 

A.     No  sir. 

O.     Well,  vou  know  there  was  some  fees  to  be  paid 
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do  not  you? 

A.     No  sir. 

Q,  Did  anybody  say  anything  to  you  about  pay- 
ing them? 

A.     I  do  not  remember. 

O.  Was  the  money  furnished  you  to  pay  them 
with? 

A.     No  sir. 

0.     Do  you  know  whether  the}^  were  paid  or  not? 

A.     I  could  not  swear  to  it. 

Q.  Now,  you  knew  that  people  were  going  in 
there,  and  taking  up  claims  did  not  you,  and  that  the 
timber  was  being  taken  up  pretty  fast  ? 

A.     I  knew  it  when  I  went  out  there. 

Q.     Well,  you  knew  it  before  did  not  you? 

A.  I  knew  there  was  a  good  many  timber  claims 
taken. 

Q.  You  knew  if  you  got  a  good  timber  claim,  you 
would  have  to  get  it  pretty  soon  did  not  you? 

A.     I  never  thought  much  about  it. 

O.     Did  not  you  say  that  to  Roche? 

A.  I  said  it  is  hard  work  for  us  to  get  out  and  find 
a  claim,  we  had  better  take  this  than  to  have  nothing, 
that  is  what  I  said  to  him. 

Q.  And  that  was  in  keeping  with  your  desire  that 
you  had  had  for  some  time  to  get  a  timber  claim,  was 
it  not? 

A.  Like  all  the  rest  of  the  people,  I  wanted  to  get 
hold  of  a  claim  if  T  could. 

Q.  Now,  after  you  went  to  Roseburg  and  filed 
on  lliis  claim,  what  did  vou  do? 
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A.      I  came  back. 

O.     Came  back  where? 

A.     To  Eugene. 

O.  Did  you  see  Mr.  Kelly  then  after  y<ni  came 
back? 

A.      I  (lid.  I  i^ave  him  the  little  receipt  that  I  got. 

O.     Little  receipt  for  what? 

A.      For  I  lie  money  that  I  paid  for  the  land. 

O.  .And  when  you  went  to  file  on  the  land,  when 
you  went  up  there  the  first  time  to  file  on  the  land, 
yon  did  not  see  Kelly  when  you  came  back? 

A.  1  believe  I  seen  him,  but  T  never  talked  to  him, 
at  Eugene,  when  I  went  on  back. 

'Q.     You  did  have  a  talk  with  him? 

A.     1   do  not  remember. 

O.      Did  }-ou  come  back  to  Eugene  the  next  day? 

A.     T  think  T  did. 

O.  Did  n(»t  you  see  Mr.  Kelly  and  talk  witli  him 
at  that  time? 

A.     I  think  not. 

O.  l^id  not  you  see  him  and  tell  him  that  you  had 
been  up  there  and  filed  on  the  claim? 

A.     Certainly,  he  sent  me  there. 

O.  Did  not  you  see  him  the  next  day,  or  when- 
ever you  came  back? 

A.     1  do  not  remember. 

O.     Did  not  you  see  him  and  talk  with  him? 

A.     I  might  have. 

O.  And  was  not  that  the  time  when  this  hundred 
dollars  was  mentioned. — after  you  had  been  to  Rose- 
burg  and  come  back? 
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A.     No  sir,  it  was  mentioned  before  that. 

'Q.     Are  you  sure  of  that? 

A.     Yes  sir. 

O.  You  say  you  might  have  talked  to  Mr.  Kelly 
the  next  day? 

A.     I  do  not  say  that, — I  do  not  remember. 

O.  You  said  you  might  have  as  I  understood  you, 
— you  said  you  might  have  seen  him  the  day  you 
came  back  and  had  a  talk  with  him,  is  that  correct  ? 

A.  I  do  not  know  whether  it  is  or  not,  I  do  not 
remember  talking  to  him. 

Q.  You  never  talked  with  Robert  Booth  about 
this  matter? 

A.     Never.    No  sir. 

Q.  Novv%  when  did  you  next  talk  to  Mr.  Kelly 
about  this  matter,  after  3'ou  had  been  to  Roseburg 
and  filed  on  the  claim. 

A.  I  think  when  I  came  back  and  gave  him  the 
receipt,  T  do  not  remember  when  that  was,  I  do  not 
remember  when  I  gave  him  the  receipt. 

O.  You  gave  him  the  final  receipt  that  you  got 
when  you  paid  for  the  land? 

A.     Yes  sir. 

Q.     Ts  not  that  called  a  final  receipt. 

A.     Yes  sir. 

'O,  You  came  back,  where  did  you  see  Mr.  Kelly 
at  that  time? 

A.     T  think  T  seen  him  there  in  his  office. 

O.     In  Eugene? 

A.     Yes  sir. 

O.     ^  ou  say  you  gave  him  the  receipt? 
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A.     Vcs  sir. 

<J.  What  convcrsalion  Dccunxd  al  that  time  hc- 
twocn  yoii  ? 

A.      I  do  iiol  rcmcnihcT. 

(J.  Was  anything  said  about  the  hundred  (h)llars 
at  thai  time? 

A.      Xo  I  tliiiik  not. 

(J.  Was  anythinp^  said  at  tliat  time  alxtiit  a  deed 
to  the  company  for  the  hmd? 

A.     No,  not  that  I  remember  of. 

Q.  Xow.  11])  to  that  time,  there  had  been  nothing" 
said  in  any  conversation  about  your  dccdins:  the  land 
to  the  company  had  there? 

A.  When  T  went  up  there  and  ])aid  for  the  land 
and  c^ot  that  receipt,  he  said  that  was  all  he  cared  for, 
that  little  receipt. 

O.  I'p  to  that  time  there  had  been  nothing  said 
about  your  deeding  the  land  to  the  Booth-Kelly  Lum- 
ber Company? 

A.     I  think  not. 

O.  At  the  time  you  gave  him  that  receipt  was 
there  anything  said  about  the  hundred  dollars? 

A.     No  sir,  not  that  I  remember  of. 

O.  What  conversation  did  you  have  with  him  at 
that  time? 

A.     About  the  hundred  dollars? 

Q.  No,  any  conversation  relating  to  the  matter, — 
what  was  the  conversation  at  the  time  you  gave  him 
that  final  receipt  ? 

A.     T  do  not  remember  what  the  conversation  was. 

r>.     You  did  have  some  talk  with  him? 
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A.     Yes  sir. 

O.     But  you  do  not  remember  what  it  was? 

A.     No  sir. 

'Q.     When  did  you  see  him  next? 

A.  I  think  he  came  over  to  Coburg,  him  and  Mr. 
Dunbar. 

Q.  Did  you  see  him  with  Dunbar  when  they  came 
over? 

A.     Yes. 

O.  How  long  was  that  after  you  had  given  him 
that  final  receipt? 

A.  I  cannot  say.  I  think  six  months  or  some- 
thing. 

Q.     Now,  you  say  they  came  over  there  together? 

A.     Him  and  Dunbar? 

Q.     About  the  deed  did  they. 

A.     Yes  sir. 

O.     You  signed  it  over? 

A.     Yes. 

O.  What  was  said  at  that  time  about  the  mat- 
ter? 

A.  Well,  I  signed  it  over  and  he  sent  the  deed  out 
to  Grants  Pass  to  the  First  National  Bank  for  my 
wife  to  sign. 

■Q.     Your  wife  lived  at  Grants  Pass  at  that  time? 

A.     She  lived  at  Milan,  this  side. 

Q.  Was  any  money  paid  at  that  time?  After  you 
and  your  wife  had  signed  the  deed? 

A.  He  gave  me  a  sixty-five  dollar  check  that  even- 
ing. 

O.     When  you  signed  the  deed? 
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A.     Vcs  sir. 

Q.     Had  your  wife  signed  it  at  that  time? 

A.     It  was  sent  out  to  her  at  Grants  Pass  to  sisrn. 

Q.     She  signed  it  at'ler  you  liad,  did  not  she? 

A.     ^'es  sir. 

Q.     Now,  you  say  the  other  thirty-five  dollars  was 
paid  hy  a  colt  that  he  let  you  h.ave? 

A.     Yes  sir. 

n.     When  did  you  get  the  colt  ? 

A.     ( )h.  I  o-nt  it  quite  a  while  before  T  took  up  the 
claim. 

O.     You  were  owing  him  h^r  the  colt  at  the  time 
you  took  up  the  claim,  were  you? 

A.     Yes  sir. 

O.     How  long  had  you  been   owing  him  at  that 
time  ? 

A.     I  cannot  say. — not  very  long. 

O.     What  wages  were  you  getting  at     that     time 
from  the  Booth-Kelly  Company? 

A.     Seventy-five  dollars  a  month. 

O.     l")id  you  have  any  money  of  your  own  at  that 
time?  [ 

A.     YQvy  little. 

O.     ^'ou  have  been  around  and  have  been  in  the 
logging  business  and  around  where  timber  was  being 
bought  and  sold  for  a  long  time,  had  not  you? 
A.     ^\^s  sir. 

O.     You  knew  that  it  was  illegal  to  make  any  bar- 
gain to  sell  this  land  before  you  filed  on  it? 

A.     Well,  T  certainly  knew  a  little  about  it,  I  didn't 
know  much. 
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Q.  Did  not  Mr.  Kelly,  when  you  had  the  talk  with 
him  there  in  the  office,  tell  you  that  you  could  not 
make  any  agreement  about  it  before  you  filed  on  it? 

A.     No,  I  don't  remember  that. 

'Q.  He  told  you  that  you.  would  have  to  swear  to 
that  didn't  he? 

A.     Yes  sir. 

Q.  And  you  understood  that,  you  could  not  of 
course? 

A.     Yes. 

Re-Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

O.  Did  you  have  any  discussion  with  John  Kelly 
as  to  whether  or  not  it  was  legal,  or  illegal? 

A.     Yes,  I  believe  we  did. 

Q.     What  did  he  say  to  you  about  it? 

A.  He  told  me  not  to  say  anything  about  it,  that 
there  was  not  much  harm  in  it,  but  anyhow  he  did  not 
make  his  business  public,  or  something  to  that  effect. 

O.  What  did  he  say  about  being  able  to  get  lots 
of  other  people  to  take  up  claims? 

A.  He  said  he  could  get  lots  of  fellows  to  do  it,  but 
he  would  give  me  a  show. 

Q.  Did  you  ever  make  more  than  one  deed  to  that 
land?    To  the  Booth-Kelly  Lumber  Company? 

A.     No. 

O.     Just  the  one  deed? 

A.     Yes. 

Q.  How  did  Mr.  Kelly  notify  you  when  it  was 
time  to  make  final  proof? 

A.     I  think  he  notified  me  by  phone. 
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(J.  W  lull  you  came  hack  I  here  and  gave  him  that 
receipt  (hd  he  tell  you  when  he  would  pay  you  the 
hundred  dollars?    Or  when  he  would  want  the  deed? 

A.  I  do  not  know  whether  he  did  or  not.  I  do  not 
reniemher. 

O  Did  vou  know  what  steps  it  would  be  neces- 
sary  to  take  in  order  to  get  title  to  the  land?  In  the 
iMtoth  Kcllx   Lumber  Co.? 

A.      1  low  is  that? 

(J.     To  get  the  title  to  them  from  you? 

A.     No  sir. 

O  Did  vou  make  any  (juestion  about  anything" 
that  Mr.  Kelly  asked  you,  or  told  you  to  do  in  regard 
to  the  matter? 

A.     I  think  not. 

O.     \'ou  accepted  his  directions  in   regard  to  all 

of  that? 
A.     Yes. 

■•().  During  the  proceedings  of  the  filing  and  mak- 
ing proof  did  you  understand  that  Mr.  Roche  was  to 
furnish  the  expense  money? 

Counsel  for  defendant  objects  to  the  (piestion  as  in- 
competent and  immaterial. 

A.     Yes. 

Q.     Who  did  you  understand  it  from? 

Counsel  for  the  defendant  objects  to  the  question 
as  incompetent,  irrelevant  and  immaterial. 

A.     Mr.  Kelly. 

O.  When  you  came  back  there  to  Eugene  before 
you  filed  and  talked  to  Mr.  Kelly  in  the  evening, 
where  did  vou  have  that  conversation  with  him? 
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A.  In  his  office. 

Q.  The  Booth-Kelly  Lumber  Company's  office? 

A.  No,  in  his  private  office. 

O.  Back  of  the  building? 

A.  On  the  corner. 

O.  The  building  in  which  the  lumber  company 
liad  its  office? 

A.  Yes  sir. 

Re-Cross  Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

Q.  Now,  Mr.  Jordan  in  answer  to  my  question  a 
while  ago,  you  stated  that  Mr.  Kelly  explained  to  you 
that  you  could  not  make  any  agreement  about  it  be- 
fore you  had  filed  on  the  claim  did  not  he  ? 

A.     No  sir. 

Q.  You  say  you  discussed  it  with  him  as  to  the  le- 
gality of  taking  it  did  not  you? 

A.     Yes  sir. 

O.  Did  not  he  tell  you  at  that  time,  that  it  was  il- 
legal to  make  any  agreement  about  it  before  you  had 
filed  on  the  claim? 

A.     No,  I  do  not  think  he  did. 

O.     What  did  he  say  about  its  being  illegal? 

A.  T  do  not  think  he  said  much  of  anything  about 
it. 

Q.  iJid  not  he  explain  to  you  that  you  had  to 
take  it  for  your  own  benefit? 

A.     Yes  sir. 

Q.  And  you  did  swear  that  you  had  made  no 
agreement,  contract  or  anything  of  that  kind? 

A.      Yes,  it  was  for  my  personal  benefit. 


Booth-Kelly  Lumber  Company,  nt  nl        271 

\l  Did  lie  tell  you  that  you  would  have  to  swear 
that  you  had  made  no  agreement  contract,  or  any- 
thin-  of  that  kind  with  any  other  person,  to  take  it 
lor  their  henefit  ? 

A.      Ves. 

'U-      lie  told  you  that  did  not  he? 

A.      \\s.  I  think  he  did. 

U-  He  told  you  that  you  had  to  make  oath  to 
that? 

A.      1  do  not  know  what  he  said. 

U-  1  >id  not  he  explain  to  you  that  you  would  have 
to  swear  to  those  things? 

A.  He  told  me  a  good  deal  ahout  what  T  would 
have  to  go  through  with. 

Q.  Did  not  he  tell  you  that  you  could  not  make 
any  agreement  about  conveying  it  until  after  you  had 
title  to  the  land? 

A.     No,  he  did  not. 

Q.  Do  you  mean  to  say  that  you  understood  that 
It  was  an  illegal  transaction  that  vou  were  going  in- 
to? 

A.  Well.  1  did  not  know  exactly.  T  was  not  very 
well  posted  in  law. 

O.  ^'(.u  said  awhile  ago  that  you  had  been  about. 
timber  and  in  the  timber  business  for  a  long  time. 

A.     I  did  that. 

O.     And  you  did  not  hesitate  to  go  into  this  ar- 
rangement did  you? 
A.     No. 

Q.     Knowing  that  it  was  an  illegal  matter^ 
A.     No. 
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Further  Re-Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

Q.  Was  not  it  swearing  that  you  were  taking  the 
land  for  your  own  use  and  benefit  when  you  had 
made  an  agreement  to  turn  it  over  to  the  Booth-Kel- 
ly Company? 

A.     Yes. 

O.  He  told  you  that  he  could  get  lots  of  other  peo- 
ple to  do  that? 

A.     Yes. 

Further  Cross-Examination. 
(Questions  by  Mr.  A.  H.  Tanner.) 

Q.     When  was  it  when  he  told  you  that? 

A.  That  was  when  I  was  going  down  there  to  file 
on  the  claims. 

Q.  You  testified  in  answ^er  to  my  question  awhile 
ago,  that  there  was  nothing  said  about  any  contract 
between  you  and  him, — that  is,  not  a  contract  that 
you  would  sell  the  land  to  the  Booth-Kelly  Company. 

A.  The  Booth-Kelly  Lumber  Company  was  not 
mentioned,  it  was  John  Kelly  himself. 

Q.  That  you  would  sell  the  land  to  John  Kelly, — he 
did  not  say  anything  to  you,  did  he  about  agreeing  or 
making  any  contracts  with  him  to  sell  it  before  you 
filed? 

A.  He  called  me  up  and  wanted  me  to  take  up  a 
claim. 

Q.     That  was  all  there  was  to  it? 

A.  There  was  lots  more,  but  I  do  not  remember 
what,  it  has  been  a  good  mnny  years  ago. 
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I'lirtlior  Cross- Examination. 
((Jucsti.Mis  |,y  Mr.  JOIIX  McCOrRT.) 

U-     And  after  ihat  you  did  make  ..ut  a  deed  for  a 
hundred  dollars.^ 
A.     Vcs. 

Q-     And  Mr.  Kdlv  was  taking  care  of  all  the  hills 
A.     Yes. 

Further  Cross-Examination. 
(Questions  hy  Mr.  A.  \\.  TANNER.) 

Q.  ^■on  were  interested  in  getting  the  henefit  of 
your  tiniher  right  were  not  you? 

A.     (ietting  the  henefit  of  my  right  ? 

U  (netting  the  henefit  of  the  timher  claim  that 
you  knew  you  had  a  right  to? 

A.     ^•es. 

Q.  Now.  you  had  a  right  to  the  timher  claim  did 
not  you  ? 

A.      ^'es. 

<}•  Vou  wanted  to  get  the  henefit  of  that  right — 
is  not  that  what  you  wanted  to  do  in  the  matter?   ' 

A.      I  wanted  the  money  that  is  what  I  wanted. 

(Witness  excused.) 

DANIEE  H.  BRUMBAUGH  is  called  as  a  witness 
for  the  government  and  heing  first  duly  sworn,  testi- 
fies as  follows: 

Direct  Examination. 
(Questions  hy  Mr.  JOHN  McCOURT.) 

Q.      Vou  were  on  the  stand  yesterday^ 
A.     Yes. 

Q.     ^'ou  testified  yesterday  that  you  were  a  tim- 
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ber  cruiser  for  the  Booth-Kelly  Lumber  Company  in 
1902, — what  have  you  been  doing  the  last  two  or 
three  years? 

A.  The  last  two  years,  I  have  been  working 
around  at  odd  jobs  in  the  winter  time,  and  in  the 
summer  time  fire  warden. 

Q.  For  whom  have  you  been  working  as  fire  war- 
den? 

A.  The  Booth-Kelly  Company  paid  my  salary, 
but  there  was  several  companies  clubbed  in  together. 
They  all  paid  a  portion,  but  I  got  my  salary  from  the 
Booth-Kelly  Company. 

■Q.  You  took  up  a  timber  claim  about  the  same 
time  as  these  claims  involved  in  this  suit  in  this  same 
locality? 

Counsel  for  defendants  objects  to  the  question  as 
immaterial  and  irrelevant. 

A.     Yes  sir. 

O,  Where  was  your  claim  in  relation  to  the  Jor- 
dan claim? 

A.  Well,  mine  was  in  thirty-four,  townships 
twenty-one  and  twenty-two,  and  his  is  in  section  2, 
township  twenty-two, — 1,  I  think. 

Q.  Was  your  claim  anywhere  near  the  Dunbar 
claim  ? 

A.     Yes,  it  joined  it. 

O.     joined  the  Dunbar  claim? 

A.     Yes  sir. 

O.  State  the  circumstances  under  which  you  took 
up  your  claim  and  with  whom  you  negotiated. 

Counsel  for  defendahts  objects  to  the  (juestion  as 
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iiU()nii)cU'i]l,  irrelevant  aiui  immaterial. 

Mr.  McCOL'RT:  This  is  offered  on  the  ground 
that  it  shows  similar  transactions  at  the  same  time  as 
those  involved  in  this  suit,  and  tending  to  show  a 
scheme  and  conspiracy  to  defraud  the  Government 
out  of  its  puhlic  lands  in  this  way. 

A.  There  is  not  very  much  to  lell. — I  can  tell  it  in 
a  very  few  words,  lie  asked  me  whether  I  would 
take  up  a  timher  claim,  and  I  told  him  I  would. 

(J.     Who  did? 

.\.      Mr.  John  Kelly. 

().  Well,  did  he  state  where  he  wanted  you  to 
take  it? 

A.     Me  told  me  to  pick  out  a  good  one. 

'[}.     \y\(\  he  state  what  locality? 

.A.     He  said  on  Brumbaugh  Creek. 

Q.  And  what  else  did  he  say  as  to  what  he  would 
do  if  you  did? 

.\.      Me  told  mc  he  would  furnish  the  money. 

(J.     What  else? 

A.     And  pay  my  expenses. 

O.     Anything  else? 

A.     And  give  me  one  hundred  dollars. 

[).     Well  after  he  told  you  that  what  did  you  do? 

A.  I  filed  on  the  claim,  but  I  do  not  know  just 
how  long  it  was  after  that. 

O.  Then  after  you  had  filed,  who  took  care  of  the 
balance  of  the  matters  connected  with  it? 

A.     Mr.  Kelly,  I  suppose,  I  do  not  know. 

O.      Did  you  have  anything  more  to  do  with  it? 

A.     No  sir. 
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■Q.  When  did  you  next  do  anything  in  regard  to 
that  claim? 

A.     When  I  proved  up. 

Q.     How  did  you  find  out? 

A.  I  found  that  out  by  the  advertisement  in  the 
paper, — I  read  the  paper. 

O.     Who  furnished  the  expenses? 

A.     Mr.  Kelly,  I  suppose. 

Q.     Who  directly  attended  to  it  ? 

A,     Mr.  Dunbar  handed  me  the  money. 

O.     Where  ? 

A.     At  Roseburg. 

O.  Where  did  you  meet  Mr.  Dunbar  at  the  time 
wou  went  to  Roseburg  to  prove  up? 

A.  I  do  not  know  whether  he  went  on  the  same 
train  that  I  was  on  or  not.  But  we  met  at  Roseburg 
just  the  same. 

Q.  Who  else  was  there  attending  to  the  taking 
of  claims  at  the  same  time  that  you  proved  up,  or  at 
the  same  time  you  were  there? 

A.  Well,  I  do  not  know.  There  was  three  or  four 
others,  but  I  do  not  know  who  they  were  now. 

■Q.     Did  you  meet  Edward  Jordan  there? 

A.  1  cannot  swear  that  he  was  there,  but  I  think 
he  was. 

O.     Was  Mr.  Roche  there? 

A.  I  am  not  ])ositive  whether  Mr.  Roche  was 
there  or  not. 

O.     Were  you  one  of  Mr.  Jordan's  proofmen? 

A.     I  guess  I  was  come  to  think  about  it. 

O.     Do  you  recall  a  transaction  that  occurred  there 
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'"  tiK-  cflicc  while  you  were  there.— when  you  went 
HI  there  to  make  proof  with  Jordan? 

A.  I  thnik  we  had  to  wait  fifteen  or  twenty  nnii- 
utes  t"or  some  cause.  F  do  not  know  what  it  was. 

U-      ^■ou  did  not  hear  what  it  was? 

A.     No,  I  (h'd  not. 

<j.  Well,  after  you  made  i)roof  what  did  you  do 
\vilh  your  cdaim  ? 

A.  I  deeded  it  a  couple  of  years  after  that  to  Mr. 
Kelly,  or  the  Booth-Kelly  I.umher  Comi)any. 

O.      Heeded  it  over? 

A.  ^  es  sir,  \  do  not  know  just  how  lon^^  it  was,  it 
was  ahout  two  years  after. 

Q.  How  long  was  it  hefore  you  were  paid  the  hun- 
dred dollars? 

A.  I  do  not  know%  it  was  quite  a  long  time.  I  did 
not  get  the  hundred  dollars  until  I  made  the  i\QQ(\. 

O.  \\m  got  a  hundred  dollars  at  the  time  you 
made  the  deed? 

A.     Yes. 

(J.     Did  you  ever  make  more  than  one  deed? 

A.     Not  that  I  know  of. 

O.  Hid  Mr.  Kelly  say  anything  to  you  about  deed- 
mg  the  l.'ind.  and  what  time  he  was  to  give  you  the 
hundred  dollars? 

A.     No,  he  never  said  anything  about  it. 

Q.     Who  did  he  say  the  claim  was  for? 

A.  He  said  "I"',— well,  that  is  the  way  he  talked, 
—he  said  ''I  will  give  you  one  hundred  dollars".  He 
didn't  mention  any  name  and  he  said  "I  will." 

Q.      Do  you  know  who  you  did  deed  it  to? 
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A.  I  cannot  swear  now  whether  I  deeded  it  to 
him,  or  to  the  Booth-Kelly  Lumber  Company. 

'Q.  Where  was  it  you  had  this  conversation  with 
him? 

A.  I  cannot  swear  that,  for  I  do  not  recollect.  It 
was  either  at  Cottage  Grove  or  at  Eugene,  I  do  not 
know  which. 

O.  You  were  in  the  employ  of  the  company  at 
that  time  ? 

A.     Yes,  sure. 

O.  Was  Mr.  Kelly,  at  that  time  an  officer  of  the 
company? 

A.     I  suppose  he  was. 

O.  Was  he  the  man  with  whom  you  did  all  your 
business  for  the  company? 

A.     Yes  sir. 

O.     That  was  Mr.  John  F.  Kelly? 

A.     Yes. 

Cross-Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

0.  How  long  held  you  known  John  F.  Kelly,  Mr. 
Brumbaugh? 

A.     Prior  to  that  time? 

O.     Yes. 

A.  T  do  not  know, — probably  a  year  and  a  half, 
possibly  it  might  have  been  two  years. 

Q.  Were  you  employed  by  the  Booth-Kelly  com- 
pany at  that  time. 

A.     At  that  time  yes. 

O.      In  what  way? 

A.     I  was  running  a  compass  most  of  the  time  for 
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a  cruiser. 

(J.  I  lad  you  cruised  land  for  thcni  before  that 
lime? 

A.  I  <lo  not  recollect  ever  cruising  any  \\\)  to  that 
time,  hut  I  did  since  that. 

O.  \'ou  were  generally  under  the  direction  of 
John  Kelly  in  }-our  cruising  operations? 

A.  When  we  were  cruising,  of  course,  I  went  ac- 
cording to  the  cruiser's  orders,  the  cruiser  gave  the 
orders  and  I  obeyed  his  orders. 

O.  \\)u  got  your  orders  generally  from  John  Kel- 
ly? 

A.  I  do  not  know  where  the  cruiser  got  his  ord- 
ers,— I  done  as  he  said. 

O.  When  you  went  out  with  the  cruiser  you 
mean  ? 

A.     Yes. 

O.  Wm  ran  the  compass  and  located  the  corners 
and  the  cruiser  cruised  the  timber,  is  that  the  idea? 

A.     Yes. 

O.     So  you  went  in  pairs? 

A.     Yes  sir. 

O.     Wlio  Wt'is  accustomed  to  cruise  with  you? 

A.     Mr.  Riggs. 

O.     Who  did  you  say? 

A.     Mr.  Riggs. 

O.  That  was  the  man  who  w^as  on  the  stand  here 
yesterday? 

A.     Yes  sir. 

O.  Where  did  this  conversation  occur,  in  which 
you  state  that  John   Kelly  asked  you  if  you  didn't 
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want  to  take  a  timber  claim? 

A.  I  cannot  tell  you  where  it  was, — whether  it 
was  at  Eugene,  or  at  Cottage  Grove,  I  do  not  know 
which. 

'O.     Where  were  you  located  at  that  time  ? 

A.     I  was  located  on  Brumbaugh  Creek. 

O.     Up  on  the  hill  there? 

A.     Yes  sir. 

O.     How  far  from  Eugene? 

A.     It  is  about  twenty-eight  miles  I  guess. 

Q.  Was  that  all  that  was  said  at  that  time  about 
it?    If  you  didn't  want  to  take  a  timber  claim? 

A.     Yes. 

O.  Well,  you  wanted  to  take  a  timber  claim  did 
not  you? 

A.     Why,  of  course  I  did. 

Q.  Had  not  you  told  him  before  that  that  you 
wanted  to  get  a  timber  claim? 

A.  He  simpl}'  asked  me  if  I  would  like  to  lake 
a  claim  and  I  told  him  I  would. 

Q.     And  did  he  tell  you  to  pick  out  one  up  there  ? 

A.     He  told  me  to  pick  out  a  good  one. 

'Q.     And  you  did  so? 

A.     I  picked  out  one  that  I  thought  was  good. 

Q.  And  (hen  how  soon  after  that  did  you  go  to 
Roseburg  to  file  on  it? 

A.  T  do  not  know,  it  was  pretty  shortly, — it  wajs 
not  but  a  very  few  days. 

O.  Now,  when  did  you  come  back  from  Rose- 
burg,— the  next  day,  or  how  soon  afterwards? 

A.     We  stayed  one  night. 
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O.      \'nii  came  l)ack  to  luij^cnc  did  not  you? 

A.  Al  the  time  I  proved  up  1  think  I  <^ot  on  at 
Cottaj^e  Grove,  and  took  some  people  up  on  to  Row 
River. 

(J.      Did  you  see  Mr.  Kelly  at  the  time? 

A.     No  sir. 

Q.  When  did  you  next  see  Mr.  Kelly  after  you 
had  filed  on  the  claim  ? 

A.  1  do  not  know — prohably  a  month,  or  it  mig^ht 
have  been  two  months,  T  do  not  have  any  recollection 
of  that — when  it  was. 

( j.  Xow,  do  you  recall  the  circumstances  of  seeing" 
him  a  month  or  so  afterwards? 

A.  Oh,  I  seen  him,  but  I  do  not  know  just  how 
long  it  was. 

O.     Well,  what  occurred  between  you  at  that  time? 

A.     When  I  met  him  the  next  time? 

O.     Yes. 

A.  He  asked  me  if  I  proved  up  all  right  and  I 
tokl  him  I  had. 

O.  Is  not  that  when  the  conversation  about  the 
hundred  dollars  occurred? 

A.     No  sir. 

(>.  Was  anything  said  at  that  time  about  the 
hundred  dollars,  or  about  deeding  the  land? 

A.     No  sir. 

O.  When  was  the  talk  about  the  hundred  dol- 
lars as  you  now  claim  ? 

A.  When  he  asked  me  whether  I  would  like  to 
take  up  a  claim  ? 

0.     Now,  did  not  he  say  there  would  be  one  bun- 
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dred  or  such  a  matter  in  it? 

A.     Sure,  he  was  to  give  me  a  hundred  dollars. 

Q.  There  was  no  agreement  or  contract  made  at 
that  time  to  sell  the  land  or  to  make  a  deed  to  the 
Booth-Kelly  Lumber  Company  was  there? 

A.  Nothing  more  than  that  he  would  give  me  one 
hundred  dollars. 

Q.  You  did  not  agree  to  sell  him  the  claim  for 
that  did  you? 

A.     I  told  him  I  would  take  it. 

O.  You  did  not  make  any  agreement  that  you 
would  sell  your  claim  for  that  at  that  time? 

A.  Nothing  more  than  I  told  him  I  would  take  it 
was  all, — no  agreement  or  anything  of  that  kind. 

Q.  You  remember  making  an  affidavit  here  be- 
fore Haney  or  Burns,  or  whoever  it  was? 

A.     Yes  sir. 

O.  Did  not  you  swear  in  that  affidavit,  that  the 
arrangement  you  had  about  this  land  and  selling  it 
was  made  after  you  filed  on  the  claim? 

Counsel  for  the  government  objects  to  the  question 
unless  the  affidavit  is  shovv^n  the  witness. 

Question  withdrawn. 

0.  Do  not  you  remember  anything  about  what 
was  in  the  affidavit. 

A.  That  affidavit  calls  for  timber  regarding  Jones 
and  Cook,  most  of  it. 

'Q.     Was  not  it  in  relation  to  this  claim? 

A.  Something  was  asked,  T  do  not  know  exactly 
what  it  was  now.  I  do  not  know  just  exactly  how  it 
was. 
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U-  Wlj"  (lid  you  furnish  that  affidavit  to? 

A.  I  do  n(»t  know  who  called  on  me  for  it. 

Q.  When  did  you  make  the  affidavit  ? 

'^-  '  do  ii(»i  kn(»\\   that. 

y.      Was  it  durino   the  time  of  the  land   fraud  in- 
vest ig^at  ion  here? 

A.      Well,  it  was  some  time  during-  that  time.  yes. 
[}.      Hid  they  have  you  down  here  hefore  the  Grand 
Jury? 

A.      \'es  sir. 

IJ.      Hid  you  testify  ahout   this  matter  hefore  the 
Grand  jury? 
A.     Xo  sir. 

O.      ^'ou  do  not  know  wliom  you  did  furnish  the 
affidavit  to? 

A.      I  do  not  recollect. 

Q.      Did  3-0U  state  anything  in  your  affidavit  ahout 
your  claim,  which  you  have  now  testified  to? 

A.  There  was  something  mentioned  in  it,  hut  I  do 
not  know  just  what  it  was  now. 

O.  Did  not  you  state  in  that  affidavit,  that  you 
had  made  no  agreement  to  sell  the  land  to  Kelly,  or 
to  the  nooth-Kclly  Company,  hefore  you  filed  on  the 
claim  ? 

A.  I  do  not  know  whether  I  did  or  not,  hecause  I 
do  not  recollect  anything  ahout  what  I  put  in  it. 

Counsel  for  defendants  here  state  that  they  desire 
to  notify  counsel  for  the  government  to  produce  that 
affidavit. 

Mr.  McCOURT:  We  will  produce  it  if  we  can  get 
il  hut  v,e  never  have  seen  it. 
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Q.  Now,  you  say  that  you  found  out  about  the 
time  to  prove  up  from  the  paper, — you  discovered 
that  yourself? 

A.     Yes. 

Q.     You  were  keeping  watch  of  that  yourself? 

A.     I  saw  the  paper  that  it  was  advertised  in. 

Q.  Where  was  the  deed  to  the  Booth-Kelly  Lum- 
ber Company  made? 

A.     You  mean  signed  up? 

Q.     Yes. 

A.  I  think  it  was  Cottage  Grove, — I  would  not  be 
positive. 

Q.     Are  you  a  married  man  ? 

A.     Yes  sir. 

Q.     Did  your  wife  sign  the  deed? 

A.     I  think  she  did. 

Q.  Did  she  ever  do  any  talking  with  Mr.  Kelly 
about  the  land? 

A.     No  sir. 

Q.  When  was  it  you  say  that  you  got  the  hun- 
dred dollars  or  did  you  get  it? 

A.  When  I  made  the  deed,  or  about  that  time,  or 
along  there  somewhere. 

Q.  The  company  had  furnished  you  the  money  to 
pay  the  four  hundred  dollars  to  the  government,  and 
to  pay  the  expenses,  how  much  were  they,  do  you  re- 
member? 

A.     Twenty  dollars. 

Q.     I^wenty  dollars? 

A.     Yes  sir. 

Q.     That   woukl  l)c  four  Imndrcd  twenty  dollars, 
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and  i1k-\    paid  }uur  expenses  iij)  there,  looking  over 
the  hmd.  or  did  you  pay  your  own  expenses? 

A.      I  do  not  reeollect  about  that. 

O.  And  witli  the  hundred  dolhirs  that  you  got  out 
of  it,  would  he  live  hundred  and  twenty  dollars? 

A.      \\>. 

[}.  P""i\e  hundred  and  t\\  enty  dollars,  that  you  sold 
the  land  for,  was  it  ? 

A.      ^'es  sir. 

O.      When  was  it  }ou  made  the  deed? 

A.     I  do  not  recollect. 

O.  Was  there  anything  said  in  this  conversation 
you  had  with  Mr.  Kelly,  as  you  say  before  you  filed 
on  the  claim  that  you  were  to  deed  it  to  the  com- 
pany? 

A.     Xo  sir. 

O.     There  was  nothing  said  about  that? 

A.     No  sir. 

Re-Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

O.  Who  handed  you  this  twenty  dollars  that  you 
spoke  of? 

A.  •  Mr.  Dunbar. 

O.  When  was  that  given  to  you?  With  reference 
to  the  time  you  made  proof. 

A.     In  the  Roseburg  office. 

O.  At  the  time  you  looked  at  this  land,  you  were 
in  the  employ  of  the  company? 

A.     Yes. 

O.  And  you  were  engaged  in  showing  other  per- 
sons land  at  the  rec[uest  of  Mr.  Kelly. 
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A.     Yes  sir. 

Q.  In  regard  to  this  deed  matter  now,  did  you 
pay  an}''  attention  to  the  steps  that  were  being  taken 
by  him  in  getting  the  land  from  you  to  the  Booth- 
Kelly  Company,  or  to  John  Kelly? 

A.     No  sir. 

O.  Whose  directions  did  you  follow  in  regard  to 
that  matter? 

A.  I  didn't  follow  any.  I  didn't  pay  any  atten- 
tion to  it. 

Q.  Under  whose  direction  was  all  your  actions  in 
regard  to  the  matter  done  ? 

A.  I  suppose  myself,  that  is  one  hundred  dollars 
of  it. 

Q.     And  who  was  the  land  for? 

A.     I  suppose  for  John  Kelly.     . 

O.  And  the  hundred  dollars  was  the  purpose  that 
you  had  in  doing  these  things? 

A.     Yes,  I  was  doing  it  for  one  hundred  dollars. 

Re-Cross  Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

O.  You  knew  in  order  to  get  the  hundred  dol- 
lars that  you  would  have  to  get  title  to  the  land? 

A.  Sure,  T  would  have  to  get  the  land  to  get  the 
hundred  dollars. 

Q.  And  you  knew  the  only  way  to  get  title  to  the 
land  was  to  file  on  it  for  yourself  for  your  benefit, 
did  not  you? 

A.  Sure  T  had  to  file  on  the  Innd,  and  prove  up  on 
it. 
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[J.  Did  nol  Mr.  Kelly  explain  to  you  thai  he  could 
not  make  any  agreement  with  you  about  it  l)efore  you 
filed  on  it  ? 

A.      X.>. 

y.  nidn't  he  tell  you  what  you  would  have  to 
swear  to? 

A.      No  sir. 

(_).      \'ou  knew  before? 

A.      I  did  not  know  before  I  went  out  there. 

(_).  ^'()U  had  l)een  in  the  tim])er  business,  and  was 
at  that  time? 

A.  That  is  the  first  time  I  was  ever  in  the  land 
office  about  a  timber  claim  that  I  know  of. 

O.  You  knew  that  you  would  have  to  swear  that 
you  had  not  made  any  agreement  or  contract  to  sell 
the  land  to  anybody  else,  did  not  you? 

A.  1  knew  I  would  have  to  swear  that  it  was  for 
my  own  benefit. 

Q.  Is  it  not  a  fact  that  you  entered  this  claim  for 
your  own  benefit? 

A.     For  the  benefit  of  one  hundred  dollars. 

O.     .^'ou  ^ot  that  much  out  of  it? 

A.     Sure. 

(J.  You  .G^ot  that  much  out  of  it  for  the  benefit  of 
yourself? 

A.     Sure. 

Further  Direct  Examination. 
(Questions  by  IMr.  JOHN  McCOURT.) 

O.  This  man  Dunbar  that  you  mentioned, — who 
was  he?    In  what  capacity  was  he  employed? 

A.     Fie  was  bookkeeper. 
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O.     For  whom  ?  • 

A.     For  the  Booth-Kelly  Lumber  Company. 
O.     Was  he  taking  a  claim  there  too? 
A.     Yes  sir. 

Counsel  for  defendants  object  to  the  question  and 
answer  as  irrelevant  and  immaterial. 
(Witness  excused.) 

Thereupon,  the  taking  of  testimony  herein  is  ad- 
journed until  tomorrow  morning,  December  21,  1910, 
at  the  hour  of  10  o'clock  A.  M. 

GEO.  A.  BRODIE, 

U.  S.  Examiner. 
Portland,  December  21st,  1910. 

Ten  o'clock  A.  M. 
At  this  time  appear  the  parties  as  before,  the  gov- 
ernment appearing  by  Mr.  John  AicCourt,  and  the  de- 
fendants appearing  by  Mr.  A.  H.  Tanner,  and  A.  C. 
Woodcock,  and  after  a  discussion  between  the  par- 
ties in  regard  to  a  stipulation,  the  taking  of  testimony 
herein  was  adjourned  to  meet  on  agreement  of  par- 
ties. 

GEO.  A.  BRODIE, 

U.  S.  Examiner. 
Portland,  Oregon,  January   17,   1911. 

10  o'clock  A.  M. 
At  this  time  pursuant  to  agreement  the  parties 
herein  appeared  before  the  Examiner  of  the  above 
entitled  Court  in  the  Grand  Jury  Room  in  the  City  of 
Portland,  Multnomah  County,  Oregon.  The  Gov- 
ernment appearing  by  Mr.  John  McCourt,  and  F.  C. 
Rabb,  llu'  defendant,  the  Booth   Kellv  Lumber  Com- 
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I>a"y.  l,y  A.  C.  WVuKlcock,  and  A.  II.  Tanner,  its  at- 
torneys, and  thcreupun  tlie  follnwing-  proceedings  are 
had,  to-wit: 

Counsel   for  the  o„veninieni  offers  in   evidence  a 
transcript  <,f  ihc  entries  contained  in  liie  Imoks  of  ac- 
connts  and  records  of  the  Booth-Kelly  Lumher  Com- 
pany the  dctendant,  containing-  memoranda  of  pay- 
"KMH   ot   money   l>y    the   Hooth-Kelly   Lumber  Com- 
pany upon  account  of  the  land  claims  involved  in  this 
case,  and   those  other  claims  mentioned   in   the  evi- 
dence herein.    Said  transcript  contains  all  of  the  pay- 
"lents  made  by  said  Booth-Kelly  Lumber  Company 
on  behalf  of,  and  upon  the  land  claims  herein  and  the 
transcript  mentioned  is  offered  in  lieu  of  the  book 
and  It  IS  stipulated  and  agreed  by  and  between  the 
parties  hereto  that  the  same  may  be  considered  as  ev- 
idence herein  in   lieu  of  the  books,  and  it  is  further 
stipulated  and  agreed  that  there  are  no  other  charges 
or  accounts  or  memoranda  of  payments  made  bv  the 
Booth-Kelly   Lumber  Company,  on  account  of' said 
land  contained  in  said  book  and  records  of  said  com- 
pany, either  in  the  names  of  the  parties  entering  said 
land  or  in  the  names  of  any  one  else. 

Counsel  for  the  Booth-Kelly  Lumber  Company  ob- 
jects to  the  introduction  of  the  same  in  evidence  on 
the  ground  that  the  same  is  irrelevant  and  immaterial 
and  incompetent  but  does  no  tobject  to  the  form  of 
the  proof. 

The  document  referred  to  is  received  and  filed  in 
evidence  marked  "Government's  Exhibit  'K'  ",  and  is 
in  words  and  figures  as  follows,  to-wit: 
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EDW.  JORDAN. 
1902.  1 

May  8,  J.  108-Check  $    400.00 

Aug.  7,  J.  209-Credit  to  J.  F.  Kelly      100.00 
Oct  23,  J.  279  Charge  to  stump- 
age  for  Lots  7,  8,  9,  10,  Sec.  2, 
Tp.  22,  2  w $    500.00 

$   500.00  $    500.00 

S.  A.  LA  RAUT. 
1902. 

May  8,  J.   108-Check  $   400.00 

July  31,  J.  200-Check  134.50 

July  31,  J.  199  Credit $     34.50 

July  31,  J.  199  Charge  to  stump- 
age  for  NE>4   Sec.  26,  Tp.  21, 

3  w 500.00 

$    534.50  $    534.50 

MRS.  S.  A.  LA  RAUT. 
1902. 

May  8,  J.  108  Check  $   400.00 

July  31,  J.  200  Check  100.00 

July  31,  J.  199  Charge  to  stump- 
age  for  SEj4  Sec.  26.  Tp.  21, 
3  w $    500.00 


$    500.00  $    500.00 
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inn  EL  LA  RAUT. 
1902. 

^Lly  8,  J  108  Check  $    400.00 

July  31.  j.  200  Check  100.00 

July  31.  J  199  Charge  to  stump- 
age  for  lots  9,  10,  15,  16,  Sec. 
28,  Tp.  21-2  West  $    500.00 

$    500.00  $    500.00 

LUCY  LA  RAUT. 
1902. 

May  8,  J.   108  Check  $    400.00 

Aug.  12.  J.  213  Check  100.00 

July  31,  J.  199  Charge  to  stump- 
age  for  Lots  1,  2,  7,  8,  Sec.  28, 
Tp.  21,  2  w $    500.00 

$    500.00  $    500.00 

THOS.  ROCHE. 
1902. 

May  8.  J.   108  Check  $    400.00 

July  31,  J.  199  Charge  to  stump- 
age  for  SE^  Sec.  2,  Tp.  22, 
2  vv $    500.00 

1904. 
Dec.  31,  J.  246  Charge  to  stump- 
age  for  SE14    Sec.    2,    Tp.    22, 
2  West  $   800.00 
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H.  A.  DUNBAR.  '  ' 

1902. 

May  8,  J.  108  Check  $    400.00  j 

July  31,  J.  199  Charge  to  stump- 
age  for  NWM  Sec.  32,  Tp.  21, 

2  West  $    500.00  ^ 

I 

1904.    J.  246  Charge    to  stump-  ! 

age  for  NW34  Sec.  34,  Tp.  21,  j 

2  West  $    800.00  | 

•] 

The  above  accounts  are  not  closed,  as  salaries  are  1 

credited  and  money  charged   as   needed,   but  above 
are  all  the  entries  regarding  claims  sold.  ] 

D.  H.  BRUMBAUGH.  j 

1902.  1 

May  8,  J.  108  Check  $  400.00 

June  11,  J.  148  Compass  8.00 

Oct.  30,  J.  285  Check 56.50 

1903. 

May  19,  J.  136  Check  100.00 

Sept.  22,  J.  260  Check  70.00 

Nov.  16,  C.  205  Check,  cash  10.00 

Dec.  C.  221   Check,  J.  F.  Kelly....  10.00 

Dec.  16.  J.  223  Cash  5.00 

Dec.  31,  J.  330  Check 83.25 

1904. 

Feb.  29,  J.  38  Check  74.45 

Aug.  31,  j.   169  Check  100.00 

Sept.  30,  j.  189  Check  399.84 
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1902. 
Oct.  2i,  J.  279  Cruising  on  Teeters 

Creek   for  J.    F.    Kelly,  Trustee  $      64  50 

1903. 
IXt.  15.   [.  327  J.  F.  Kelly,  Trus- 

*^^  -_ 70.00 

Dec.   15.    (  ?i27  Cruising  108  25 

1904. 
Feb.  2S,  j.    ^i    Cruising    in    Jack- 

sf^n  Co 7445 

Sept.  23,  J.  183  Charged  to  stump- 
age  for  NE>4  Sec.    34   Tp.    21, 

^  ^ 500.00 

Nov.  30,  J.  225  Cruising  and  fire 
P^^trol  499.84 

if51,317.04  $1,317.04 

STUMPAGE. 
1902. 

July  31,  S.  L.  La  Raut,  NEj4  Sec.  26,  Tp. 

2^'  ^  ^^' $    500.00 

July  31,  Mrs.  S.  A.  La  Raut,  SE>4  Sec.  26, 

Tp-  21,  3  vv 500.00 

July  31,  Ethel  La  Raut,  Lots  9,  10,  15,  16, 

Sec.  28,  Tp.  21,  2  w 500.00 

July  31,  Lucy  La  Raut,  Lots  1,  2,  7,  8,  Sec. 

28,  Tp.  21,  2  vv 500.00 

July  31,  Thos.  Roche,  SE^^  Sec.  2,  Tp.  22, 

2  w 500.00 

July  31,  H.  A.  Dunbar,  NVVj^  Sec.  34,  Tp. 

2^'  2  vv 500.00 

Dec.  31,  Brumbaugh,  Land  Claims  : 301.03 
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1904. 
Sept.  23,  D.  H.  Brumbaugh,  NE14  Sec.  34, 

Tp.  21,  2  w 500.00 

Dec.  31,  Thos  Roche,  SE^  Sec.  2,  Tp.  22, 

2  w 800.00 

Dec.  31.  H.  A.  Dunbar,  NW>4  Sec.  34,  Tp. 

21,  2  w 800.00 

1907. 
Sept.  9,  Pay't  on  Lots  1,  2,  7,  8,  and  Lots  9, 

10,  15,  16,  Sec.  28,  Tp.  21,  2  w 50.00 

1910. 
Feb.  3,  S.  A.  La  Raut,  Pay't  on  NE^^  Sec. 

26,  Tp.  21,  3  w 50.00 

Feb.  3,  Mrs.  S.  A.  La  Raut,  Pay't  on  SE>4 

Sec.  26,  Tp.  21,  3  w 50.00 

$6,051.00 

BRUMBAUGH  LAND  CLAIMS. 
1902. 
March  18,  C  55: 

Adv.  Ethel  La  Raut $  8.00 

Adv.  H.  A.  Dunbar  8.00 

Adv.  Lucy  La  Raut  8.00 

Adv.  S.  A.  La  Raut  8.00 

Adv.   AHce   La   Raut   .--  8.00 

Adv.   D.  H.   Brumbaugh  8.00 

Adv.   Thos.    Roche   8.00 

Adv.  Edw.  Jordan  8.00  $  64.00 
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Mardi  IS.  C  55: 

l'\irc.    I)iinl);ir,   Sa.L,^ina\v   $       .72 

Siii)[)cr  25 

r»r«.'akfasl  and  dinner  .50 

Vdrv,  Rugene  72 

Fare,  l.uc}'  La  Rant,  Saginaw 72 

Faro,  A.   II.   I)unl)ar,  Saginaw....         .72 

Supper  25c,  breakfast  25c 50 

( )riii   Robinson,  cruising  1.50 

Fare,  F.  «x  L.  La  Rant,  Roseburg       4.50 

Supper  and  bed  .75 

Hotel  bill,  F.  L.  La  Raut  L50 

F.  E.  Alley  3.00 

Motel  bill,  H.  A.  Dunbar 75 

Fare,  E.  La  Raut,  Saginaw 2.26 

Fare,  H.  A.  Dunbar,  to  Eugene....       3.00  $  2L39 

March  20,  J.  65: 

S.  A.  La  Raut  9.00 

Ethel  and  Lucy  La  Raut  3.00 

H.  A.  Dunbar  4.50 

Guy  La  Raut  50 

Lunch.  E.  <5v  L.  La  Raut 80  $  17.80 

June  3,  C.  117: 

2^/2  da}s  by    1).    H.    Brumbaugh, 

2.50  8.75 

Fare  to  Roseburg  &  return  4.30 

Board   &  Lodging  1.75 

Fare  to  Roseburg  &  return  5.15 

l)oard  ».K:  Lodging  1.25 
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Fare  to  Roseburg  &  return  5.15 

Board  50 

O.  Robinson  9.30  $  36.15 

July  19,  J.  189: 

2  tickets,  Eugene  to  C.  G $  1.65 

Meals  &c 1.00 

Pd.  Brumbaugh,  meals,  etc 2.10 

Pd.  Chrisman  &  Bangs,  horses  ..  6.00 

Ex.  at  C.  G 1.50 

2  tickets,  Roseburg 4.65 

Meals  50 

2  tickets,  Roseburg  to  Eugene  ....  6.00  $  23.40 

Forwarded  $162.74 

1902. 

Forwarded  $162.74 

July  19,  J.  189: 

Recording  Fee  $  10.00 

Testimony  -45 

Fare,  Roseburg  <S:  return  6.00  $  16.45 

July  19,  C  151: 

Fare,  Eugene  to  Roseburg 3.00 

Ethel  Ec.  &  Filing  20.00 

Lucy,  Ec.  &  Filing  10.00 

H.  A.  D.,  Ec.  &  Filing 10.50 

Hotel,  La  Raut  girls  1.50 

Add'l  filing  fees 14.10 

F.'irc,  Ethel,  Saginaw     to     Rose- 

bur<7  and  return  4.52 


Booth- Kelly  Lumber  Company,  et  al        297 

I'^arc.   I.iicy   Wilhur.   to   Rosclmr^- 

and  iH'turn                                  .72 

Hotel.  II.  A.  I) 2.00 

Rosehiiro-.  Riij^cnc  3.00  $  69.84 

July  V\  C  153. 

July  V),  C.  153,  I).  P.rumbaugh  $  12.50 

July    19.   C\      153.      I).      P>rumbaugh, 

ticket  3.00  $  15.50 

July  31,  J.  109.  S.  A.  La  Raut 34.50 

July  31.  J.  201.  Saginaw  invoice 2.50 

1902. 

Dec.  31.  J.  358,  Charge  to  stump- 
age  301.03 

$301.03  $301.03 

It  is  stipulated  and  agreed  by  and  between  the  par- 
ties that  the  Iloolh-Kelly  Lumber  Company  at  all 
times  since  the  execution  of  the  patents  to  the  en- 
tries invoKed  in  this  case,  has  ])aid  taxes  on  this 
land  and  has  exercised  dominion  and  control  over 
the  same,  and  it  is  further  stipulated  and  agreed  that 
at  all  times  between  the  first  day  of  January,  1902, 
and  the  first  day  of  February,  1907,  Robert  A.  Booth 
was  manager  of  the  Booth-Kelly  Lumber  Company, 
and  at  all  times  between  the  first  day  of  January, 
1902.  and  the  first  day  of  January,  1903,  J.  H.  Booth 
was  Secretary  of  the  Booth-Kelly  Lumber  Company, 
and  receiver  of  the  United  States  Land  Office  at 
Roseburg,  Oregon. 


298  The  United  States  of  America  vs. 

Government  Rests. 

DEFENDANT'S  EVIDENCE. 

ROBERT  A.  BOOTH  is  called  as  a  witness  for 
the  defendants,  and  bein^  first  duly  sworn  testifies 
as  follows: 
(Questions  by  Mr.  A.  H.  TANNER.) 

O.  State  your  name,  age,  residence  and  occupa- 
tion. 

A.  52  years  old,  residence  Eugene,  lumbering  and 
timber  business  principally. 

O.  State  your  connection  in  a  general  way  with 
the  defendant,  the  Booth-Kelly  Lumber  Company. 

A.     At  the  present  time. 

Q.  No,  from  the  beginning  of  the  organization  of 
that  company. 

A.  In  the  beginning,  I  was  associated  with 
George  and  John  Kelly,  and  J.  H.  Booth  in  a  simple 
partnership  and  later  we  formed  a  corporation,  and  I 
have  since  been  a  stockholder  therein.  I  was  man- 
ager from  November  1st,  1899,  to  February,  190/". 
I  have  been  a  director  from  the  time  of  its  organiza- 
tion to  the  present  time  with  the  exception  of  from 
February,  1907,  to  February,  1910. 

O.  State  what  the  plant  of  that  company  consists 
of  and  what  its  business  was? 

A.  In  the  beginning  it  was  a  lease  from  John  J. 
John  of  the  property  known  as  the  Saginaw  Plant, 
and  after  operating  for  a  year  under  that  lease,  we 
bought  that  ])lant,  and  since  that  time,  or  at  least 
during  a  number  of  years  immediately  succeeding  we 
added  other  plants,   the   Coburg  plant  by  ])urchase, 
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•""I  "c  l,„i„  „„■„,  ,,  ^VcuMinj,  and  SpringfieUI   „„, 
....rcl,...s.     ,,„„e.  ,,„,,„,,,   „,    ,„,,   pJ„fV 
Con„,y.   hcuvcc,   Douglas  an,l   ,.i„„,  ,„„   ,,   ,;,^,^. 
I"'>ii  "I'cnitins:  since  that  tiniu. 

L>.     \y- 'I'e  timhc- ,n,rchas...|  n.aiMly  tninuarv  to 
lliesc  nulls? 

A.     All  of  it, 

'..>■  An.l  why  was  the  linihcr  acr|uired  ? 
A-  For  the  purpose  of  operating  largely.  We 
">--le  so,.e  purchases  a,  the  time  they  were  made 
wh.eh  had  son,e  speculative  features  about  then,  that 
we  thought  we  might  operate  or  probably  sell.  I,u, 
hose  tracts  of  land  tntmediately  about  the  plants  we 
l)ouglit  with  a  view  of  operating. 

Q.     Do  you  recall  the  circumstances  of  the  entries 

tliat  were  n,ade  on  this  land  in  what     is     known  as 

Brumbaugh  Creek  Section,"  by     Stephen     A      La 

Ratu,  and  Ins  wife,  ,-ukI  Ethel  M.  La  Raut  and  Lucy 

La  Raut?  ^ 

A.     T  do. 

g.      I  will  ask  you  to  stntc  what  relation  vou  are  to 
those  parties  just  named. 

A.     Stephen,  Ethel  and  Lucy,  are  brothers  and  sis- 
ters respectively  of  my  wife. 

Q.     And  Alice  La  Raut  is  the  wife  of  Stephen  A 
La  Raut? 

A.  ^>s,  she  is  the  wife  of  Stephen  A.  La  Raut. 

Q.  How  lono-  had  they  been  married? 

A.  Stephen  and  Alice? 

Q.  Yes. 

A.  I  do  not  recall  how  many  years. 
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Q.  How  long  have  you  been  married  to  your 
wife? 

A.     Twenty  odd  years  at  that  time. 

O.  I  will  ask  you  to  state  whether  or  not  on  ac- 
count of  your  relation  to  the  La  Raut  family,  you 
helped  them  in  any  wa}^  and  if  so  state  in  a  general 
way  to  what  extent  and  in  what  manner? 

A.  I  frequently  have  helped  them  and  at  differ- 
ent times  I  have  helped  all  members  of  the  family, 
several  ways.  I  have  at  different  times  given  money 
and  property  to  Narcissa  La  Raut,  my  father-in-law, 
and  I  have  assisted  largely  in  the  eduation  of  part  of 
his  children,  two  of  his  boys  especially.  I  have  given 
money  and  property  to  the  girls,  and  aided  them  in 
getting  employment  and  so  with  some  of  the  boys. 

O.  State  whether  or  not  the  girls, — I  mean  Ethel 
and  Lucy,  as  well  as  Stephen  also,  were  accustomed  to 
advise  with  you  about  their  affairs? 

A.     Yes  sir. 

Q.  You  may  state  what  the  facts  are  in  regard  to 
their  approaching  you  about  these  timber  claims,  in- 
volved in  this  suit? 

A.  About  the  time  I  became  active  in  the  man- 
agement of  the  company  Ethel  asked  me  about  get- 
ting her  a  timber  claim,  and  I  stated  that  I  would 
aid  her  if  T  could,  and  later  had  an  opportunity  of  se- 
curing a  claim  in  the  Brumbaugh  district,  and  I  re- 
ported it  to  her.  Some  little  time  after  that, — a  few 
days,  as  I  now  recall,  about  ten  days, — she  asked  if 
I  could  do  the  same  thing  with  Lucy,  and  I  answer- 
ed that  T  could,  and  still  later  she  asked  if  the  same 
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thinp:  could  l)e  done  with  Stephen  and  liis  wife,  and  1 
staled  lliat  J  tlioiij^hi  it  could.  And  hiter,  findinj^^  an 
opportunity.  1  reported  that  I  could.  J  stated  to  her 
that  1  would  furnish  the  money  for  the  claims  and 
carry  them  until  such  time  as  they  could  dispose  of 
them. 

(J.  Did  she  make  the  arrangements  with  you  for 
the  others,  as  well  as  herself? 

A.      She  (lid. 

O.  Did  y(»u  have  any  talk  or  conversation  with 
Stephen  La  Kaut,  or  his  wife,  or  with  Lucy  about  it 
personally? 

A.  Not  until  a  number  of  years  after  they  were 
taken. 

O.     1  mean  at  the  time  the}-  were  taken? 

A.     I  did  not  with  any  person,  except  Ethel. 

•Q.     That  arrangement  was  all  made  with  Ethel? 

A.     Yes  sir. 

Q.  And  the  same  arrangement  was  made  as  to 
the  others  that  was  made  as  to  hers,  was  it? 

A.  She  asked  if  they  would  be  given  the  same  op- 
portunity as  1  had  offered  her, — that  is,  carry  the 
claims  for  them  and  advance  whatever  money  was 
necessary  until  such  time  as  they  were  able  to  dis- 
pose of  the  property,  and  1  said  that  I  would. 

O.  Were  those  claims  taken  by  those  people  for 
their  own  benefit? 

A.     They  were. 

O.  Was  there  an}'  understanding  or  agreement 
either  directly,  or  indirectly  between  you  and  Ethel 
La  Raut  or  any  of  the  other  La  Rants,  whose  names 
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are  involved  in  this  suit,  that  they  were  taking  or  fil- 
ing upon  this  land  for  you,  or  for  the  Booth-Kelly 
Lumber  Company,  or  that  they  were  to  deed  that  to 
you,  or  to  the  Booth-Kelly  Lumber,  or  any  thing  of 
that  kind? 

A.     There  was  not. 

O.  Now,  what  was  done  with  reference  to  locat 
ing  them  upon  the  claims  in  question  ? 

A.  In  those  years,  Mr.  John  Kelly  was  the  acting- 
force  there,  looking  out  for  timber  purchases,  and  I 
asked  him  to  look  out,  or  report  to  me  if  there  was 
any  opportunity  to  take  up  any  claims  that  would  i)e 
near  or  where  these  parties  could  get  the  benefit  of 
them,  and  in  the  course  of  time  he  reported  tlie  claims 
that  they  afterwards  took,  and  I  gave  instructions 
that  they  should  be  shown  the  claims,  and  did  such 
things  as  was  necessary  to  comply  with  the  law,  and 
furnish  the  money  for  securing  them. 

O.  To  whom  did  you  give  instructions  as  to  fur- 
nishing the  money? 

A.  Mr.  Dunbar, — Mr.  H.  A.  Dunbar,  he  was  then 
bookkeeper  for  the  company. 

O.  What  instructions  if  any,  was  given  to  him 
about  taking  the  girls  up  there  to  the  land  office,  and 
assisting  them  in  relation  to  filing  on  the  claims,  and 
so  on  ? 

A.  He  was  asked  to  do  whatever  wiis  necessary 
to  cany  out  the  understanding  which  I  have  related. 
1  mean  to  say  so  far  as  the  furnishing  of  the  money 
was  concerned.  As  to  the  details  of  going  on  to  the 
claims  and  so  on,  I  do  not  think  I  gave  any  instruc- 
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tion<  anoul  ihal,  that  was  under  the  (Hrcction  oi'  Mr. 
Kelly. 

(_).  Are  }()U  ac(|iiaintecl  with  Airs.  Applestone  who 
was   I  witness  for  the  government  in  this  c.ise? 

A.      1  am. 

O.     What  relation  is  she  to  the  L:i  Raul  family? 

A.  She  is  a  dauj^^hter  of  Stephen  La  Raut's  wife 
hy  her  first  husband, — Mr.  Steel. 

(J.  She  testified  here  in  this  case,  tliat  her  moth- 
er toll  iicr  that  she  and  Stephen  and  perhaps  the  oth- 
ers, had  taken  these  claims  for  you,  or  words  to  that 
effect, —  i  will  ask  you  to  state  whether  thatis  true 
f»r  not  ? 

A.  It  is  not  true,  so  far  as  any  ajc^recmcnt  with  me 
is  concerned. 

O.  When  did  you  first  have  a  conversation  with 
Stephen  and  his  w-ife  about  the  claims? 

A.      In  1908. 

Q.  ^'ou  may  state  the  circumstances  under  which 
you  liad  the  conversation  with  him  about  it. 

A.  Well,  [  with  others  was  on  trial  here  in  the 
Federal  Court  at  that  time,  and  this  youn^^-  lady  came 
to  Portland  from  Lewnston,  a.nd  stated  to  me  that  she 
ha,d  been  called  here  by  the  governnient,  and  infor 
mation  solicited  and  so  on,  in  relation  to  the  claims 
that  these  parties  had  secured,  and  T  asked  her  what 
she  knew  about  it.  She  said  nothing  of  consequence, 
that  she  had  heard  her  mother  say,  or  talk  as  to  what 
she  would  do  with  some  of  the  funds  w'hen  they  sold 
their  claim.  1  went  to  Eugene  then  and  talked  with 
Stephen  and  his  wife  in  relation  to  it.     That  was  the 


304  The  United  States  of  America  vs. 

first  time  it  was  ever  mentioned  to  them,  and  I  asked 
them  what  they  had  said,  and  what  Ethel  had  said  to 
them.  I  have  talked  with  them  a  number  of  times 
since,  but  that  was  the  first  time  that  I  talked  to  them 
about  it. 

O.     What  did  he  tell  you  that  Ethel  had  told  him? 

Counsel  for  the  government  objects  to  the  ques- 
tion as  incompetent,  irrelevant  and  immaterial. 

A.  He  said  as  I  have  stated  to  her  that  I  would 
aid  them  in  furnishing  the  mone}'^  to  get  the  claims 
an,d  to  handle  them  to  the  best  advantage,  as  I  had 
stated  to  Ethel,  and  that  she  had  reported  to  him  that 
if  we  sold  the  land  where  these  claims  were  located, 
as  we  probably  would  that  these  claims  would  be  put 
in  with  ours,  and  that  if  we  did  not  sell  them,  and  at 
a  later  day,  operated  them,  and  could  use  the  timber, 
we  would  pay  them  for  it  per  thousand  feet.  And  his 
wife  confirmed  that,  and  that  was  what  I  had  said  to 
Ethel. 

'Q.  Now,  I  will  ask  you  if  you  recall  the  circum- 
stance of  taking  deeds  from  these  parties, — that  is, 
from  the  four  La  Rauts  which  you  have  mentioned? 

A.  I  had  deeds  made  from  them  to  me  and  T  car- 
ried them  for  a  time. 

O.     Were  those  deeds  made  to  you  personally? 

A.  They  were  made  to  me  personally,  and  were 
taken  as  a  matter  of  security. 

O.     About  when  ? 

A.  W>11,  I  cannot  give  you  the  exact  date,  Init  I 
think  it  was  soon  after  the  claims  were  proved  up  on, 
or  after  we  had  advanced  considerable  funds. 


Hooth-h'elly  Lumber  Company,  et  al        305 

[}.      W  hat  was  the  purpose  of  takiiif^^  those  deeds? 

A.  '1"<)  secure  us  for  the  money  tliat  they  had  re- 
ceived for  them. 

O.  Exj)Iain  if  you  please,  win-  the  deeds  were  tak- 
en by  you  personally  al  that  time,  instead  of  to  the 
Booth- Kelly   lAunher  Company? 

A.  Well.  I  had  slated  to  Mr.  Dunbar  that  the 
money  for  these  claims  was  to  come  from  me,  and 
lhe\-  were  l<iken  for  that  reason,  because  I  was  to  be 
responsible  for  the  money  that  went  into  them, 
whether  it  was  my  own  funds,  or  the  company's 
funds.  In  fact  at  that  time  there  was  no  thought  or 
any  plan  for  the  company  carrying  them,  and  it  was 
expected  that  the  amounts  they  were  to  be  advanced 
would  be  taken  from  my  funds,  and  I  had  so  directed 
Mr.  Dunbar. 

Q.  Now  do  you  know  about  the  taking  of  the  sec- 
ond deed    that  were  made  by  them? 

A.     Yes,  I  do — in  part  at  least. 

■Q.     Do  you  recall  when  that  was  done? 

A.  That  was  done  after  I  left  the  management. 
It  was  done  under  the  direction  of  Mr.  George  Kelly. 
I  had  related  to  him  the  circumstances  under  which 
these  claims  were  taken  and  when  I  went  out  of  the 
management,  he  succeeded  me. 

Q.     When  did  you  go  out? 

A.  Well,  the  election  was  in  February,  1907,  I  do 
not  remember  the  exact  date.  I  aided  him  more  or 
less  until  the  first  of  April  following,  and  the  deeds 
were  taken  in  1907,  to  the  company. 

O.     You  were  succeeded  as  manager  by  George  H. 
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Kelly?  '■ 

A.     Yes. 

Q.  Now,  did  you  explain  to  Mr.  Kelly  when  you 
went  out  as  manager,  the  condition  under  which,  or 
the  condition  in  which  these  claims  were  in  ? 

A.  I  explained  it  fully  to  him,  and  said  to  him 
that  if  the  company  continued  to  carry  them  as  they 
were  carrying  them  at  that  time,  that  I  would  be  re- 
sponsible to  them  for  the  return  of  their  money,  and 
interest  and  costs,  provided  they  did  not  buy  the 
claims  afterwards,  and  I  related  to  him  carefully  what 
had  been  said  to  Ethel  in  relation  to  the  claims. 

O.  Were  these  second  deeds  after  patent  had  been 
issued,  or  do  you  know  about  that? 

A.  I  cannot  state  positively,  but  it  was  my  under- 
standing that  they  were.  The  understanding  then 
was,  that  the  company  was  carrying  these  under  my 
guarantee,  and  it  became  necessary  for  their  protec- 
tion as  security,  to  get  the  deeds  of  record  so  far  as 
Stephen  La  Raut  was  concerned,  because  he  was  con- 
siderably involved  and  he  was  threatened  with  litiga- 
tion, that  might  result  in  a  judgment,  and  for  that 
reason,  deeds  were  taken  and  recorded. 

O.  Now  what  was  the  purpose  of  those  second 
deeds,  or  did  it  change  the  title  in  the  company? 

A.  To  transfer  it  from  myself.  To  turn  them  over 
to  the  company,  because  Mr.  Kelly  agreed  that  they 
would  carry  them,  and  thc\-  had  the  deeds  runnmg 
to  them. 

O.  Now  what  is  the  fact,  so  far  as  you  know  as  to 
which  of  the  claims  had  been  carried  in  that  wav? 
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A.  'I'hc  claims  of  l^tliel  La  Rant  and  I.iuy  l.a 
Rant  Iia\c  l)ccn  carried  in  that  \va\ .  I'lic  claims  of 
Stephen  and  his  wife  were  carried  in  that  way  until 
the  time  he  prepared  to  ^^o  to  Canada  last  si)rin.u:. 
then  he  came  for  the  purpose  of  sellinj^'  his  claim  and 
recei\iii«^  whatever  money  he  could  for  it  and  f  stat- 
ed to  liini  that  I  was  not  manaj^er,  and  that  it  was  a 
matter  for  .Mr.  Kelly,  and  1  told  liim  to  see  Mr. 
(icorfje  11.  Kelly  about  it.  which  he  did.  Mr.  Kelly 
had  notified  the  directors  of  the  company  that  he  did 
not  want  to  or  would  not  serve  any  lon^^^er  as  man- 
«'i.C^er.  and  it  was  about  the  time  that  he  was  being 
succeeded  by  Mr.  Dixon. 

O.     As  manager? 

A.  As  manager  of  tlie  compan\ .  Mr.  A.  C.  Dixon. 
Mr.  Kelly  went  to  Mr.  Dixon  and  spoke  to  him  about 
the  matter,  and  related  \o  him  what  had  been  stated 
to  him  by  wx  when  Mr.  Kell\'  was  succeeded  by  me, 
and  Mr.  Dixon  said  that  he  was  new  and  had  hardly 
got  hold  of  the  ropes  and  referred  him  back  to  Mr. 
(ieorge  H.  Kelly,  and  he  negotiated  with  Stephen 
La  Raut  for  the  claims,  and  purchased  them,  and  the 
others  are  still  carried. 

O.     That  is  Ethel's  and  Lucy's? 

A.     Ethel's  and  Lucy's  are  still  carried. 

O.  Is  it  your  understanding  tlial  they  still  own 
their  claims? 

A.     It  is. 

O.  And  that  these  deeds  were  simply  held,  or  arc 
simply  held  as  security  for  advances  made  by  the 
company? 
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A.     That  is  right,  yes  sir. 

Q.  Now  at  the  time  this  arrangement  was  carried 
on  between  Mr.  Dixon,  the  present  manager,  and  Mr. 
Kelly,  when  he  reported  to  him  the  condition  mider 
which  these  deeds  were  held,  were  you  present  at  that 
time? 

A.  I  was  present  when  Mr.  Kelly  talked  to  Mr. 
Dixon,  but  I  was  not  present  when  Mr.  Kelly  talked 
to  Mr.  La  Raut,  Although  Mr.  Kelly  did  come  to  in- 
terview^ me  after  Mr.  La  Raut  first  approached  him. 

O.  Now,  you  may  state  what  was  said  there  be- 
tween Mr.  Kelly,  Mr.  Dixon  and  yourself  in  explain- 
ing to  Mr.  Dixon  how  the  deeds  for  these  claims  were 
taken,  and  the  condition  of  these  claims  and  what  was 
said  and  done  there  at  the  time? 

A.  Well,  I  made  such  statements  as  would  put 
them  in  possession  of  the  facts  that  they  might  know- 
exactly  my  relation  to  the  transaction,  and  the  under- 
standing with  the  La  Rauts,  so  that  he  might  deal 
with  them  as  I  probably  would  have  done  if  I  had 
been  in  a  similar  place,  so  that  he  would  be  in  posses- 
sion of  what  ever  information  I  had  and  could  deal 
with  him  as  he  thought  proper.  I  simply  meant  to 
put  him  in  possession  of  all  the  facts. 

O.  Did  you  state  them  as  you  have  stated  them 
here  in  your  testimony? 

A.  I  did.  I  do  not  mean  that  I  measured  every 
word.  Rut  so  far  as  the  facts  are  substantially  con- 
cerned, 1  stated  to  him  then  as  T  have  now  in  answer 
to  your  question. 

O.     This  Mrs.  Applc8tone  already  referred  to  tes- 
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liticil  llial  she  saw  there  in  her  mother's  possession, 
forms  of  (|uesti()ns  and  answers  written  out  as  com- 
inj^  from  the  land  office,  or  somethin<^  to  tliat  effect, 
and  testified  that  Iier  mother  told  her  that  you  had 
sent  them  to  them,  or  something  to  that  effect.  I  will 
ask  you  to  state  whether  or  not  you  did  send  them 
any  such  blanks  with  the  answers  filled  out.  or  any- 
thing;- of  that  kind? 

A.  I  did  not.  ller  statement  is  the  only  knowl- 
edge I  have  of  that. 

O.  Do  you  know  what  the  fact  is  as  to  whether 
those  blank  forms  are  given  out  to  people  who  are 
contemi)lating  filing  on  claims   ? 

A.  1  know  that  it  was  a  common  practice  for  pco- 
l)le  to  learn  what  was  necessary  to  testify  to  in  mak- 
ing the  ordinary  proof. 

Q.  T  will  ask  you  to  state  what  the  facts  are  Mr. 
Hootli  if  you  know,  as  to  the  manner  in  which  these 
claims  were  entered  on  the  books,  and  whether  or 
not  they  were  entered  as  a  separate  batch  of  claims, 
— separately  from  the  other  lands  of  the  company,  or 
how  they  were  carried,  on  the  books  of  the  company. 

A.  They  were  meant  to  be  carried  distinct  from 
the  others,  so  that  we  might  know  the  advances  that 
were  made  to  the  different  individuals.  In  fact  they 
were  different  from  any  other  claims  or  groups  of 
claims.  They  were  taken  ])y  relatives,  or  by  old  em- 
ployes of  the  company,  almost  without  exception,  and 
the  purpose  of  entering  them  the  way  they  were,  was 
that  we  might  readily  ascertain  the  amounts  that  had 
been  advanced,  so  that  we  could  ])ro])erly  settle  with 
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them.  Mr.  Dunbar  was  instructed  so  far  as  the  La 
Raut  claims  were  concerned  to  keep  all  the  items  so 
that  they  might  be  charged  into  my  account,  or  han- 
dled as  I  might  direct. 

Q.  I  will  ask  you  to  state  Mr.  Booth  if  you  have 
knowledge  on  the  subject  wliat  claims  in  that  sec- 
tion of  the  country,  timber  claims  such  as  these  were, 
were  worth  at  that  time — that  is  at  the  time  they  were 
taken  and  filed  upon  b  ythese  parties  and  for  a  num- 
ber of  years  afterwards  ? 

A.  The  section  of  country  where  these  claims 
were  located,  was  not  tributary  to  our  milling  opera- 
tions, and  we  went  there  as  an  investement,  with  a 
view  of  selling  the  claims — selling  the  land.  Our  first 
purchase  in  that  locality  was  from  Jones  and  Cook. 
They  had  gotten  together  the  best  lands  on  the  Brum- 
baugh, select  land  purchasing  from  the  railroad  com- 
pany and  from  settlers  and  we  purchased  in  round 
numbers  fifteen  thousand  acres  from  them  at  $5.25  an 
acre,  but  at  the  same  time  on  the  opposite  side  of  the 
river  and  tributary  to  our  Saginaw  operations,  we 
purchased  land  for  $3.50  an  acre.  The  claims  that  I 
referred  to  here  were  not  considered  as  good  as  the 
average  claims  in  there,  and  had  not  been  consid- 
ered worth  while  for  Mr.  Jones  and  Mr.  Cook  when 
they  selected  their  claims, — that  is  to  say,  they  were 
on  the  fringe, — they  were  considered  young  growth, 
and  at  that  time  not  considered  to  be  worth  very 
much,  and  if  we  had  purchased  them,  we  would  not 
have  given  anything  like  five,  six  or  seven  hundred 
dollars  for  them  as  we  were  giving  at  that  time  for 
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other  claims  tliat  were  located  better  than  these,  so 
far  as  it  relates  to  convenience  to  our  ])lant  was  con- 
cerned, 

O.  Was  that  the  I'nll,  fair  price  for  them  at  that 
time? 

A.  It  was,  there  was  no  market  vahie  except  as 
we  had  established  it.  That  corresponds  with  the 
prices  that  were  given  and  in  existence  at  that  time. 

Cross-Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

O.  When  did  \-on  bec(nne  manai^'cr  of  the  Booth- 
Kell\-  Lnmber  Company? 

A.  1  was  elected  in  October,  1899,  and  took  charge 
on  November  the  first  following. 

O.  And  continued  to  be  manager  up  to  February, 
the  first,  1907? 

A.     Up  until  February,  1907. 

(J.  During  all  that  time  John  Kelly  looked  after 
the  purchasing  of  tind)er  for  your  com])any? 

A.     I  cannot  say  that. 

Q.     Most  all  of  the  time? 

A.  During  the  formative  period  of  our  company 
when  we  were  active  in  buying  that  work  was  as- 
signed to  Mr.  Kelly. 

O.     When  were  you  active  in  buying? 

A.  From  the  time  of  the  organization  of  the  com- 
pany until  several  years  afterwards. 

O.     You  were  active  until  up  to  1904  or  1905  ? 

A.  We  i)urchased  considerable  continually,  but 
not  actively  for  a  couple  of  years  or  so  back. 

O.     When  did  you  buy  that  Jones  timber  for  $5.25 
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an  acre?  • 

A.     In  1901. 

O.     What  time  in  1901  ? 

A.     January. 

O.     When  did  you  buy  timber  for  $3.50? 

A.     About  the  same  time. 

<^.  How  much  had  that  timber  increased  from 
1901  to  1902? 

A.     Nothing  of  any  consequence. 

O.     The  market  had  grown  stiffer,  had  it  not? 

A.     I  think  not. 

O.  Up  to  1904,  had  there  been  any  material  in- 
crease in  the  value  of  timber  there? 

A.  It  is  hard  to  say,  the  relative  value  in  any  giv- 
en years,  but  it  has  been  generally  toning  up,  and  of 
course  it  is  worth  more  now. 

O.  Well,  those  claims  that  were  on  the  fringe, 
would  they  have  been  worth  any  more  than  $5.25  an 
acre  in  1904? 

A.  It  is  hard  for  me  to  recollect  the  purchases, 
but  not  of  any  consequence.  I  do  not  think  we  con- 
sidered them  desirable.  I  think  they  were  young 
growth,  and  not  clear,  in  consequence,  and  were  not 
very  big  claims.  They  had  been  reported  to  me  as 
being  about  four  million  claims  and  as  we  cruised  tim- 
l)cr  tlien,  of  course,  it  was  not  very  large.  As  we 
cruise  timl)cr  now,  of  course,  they  would  produce 
more. 

O.  Now,  you  want  to  convey  the  idea  that  your 
purpose  in  assisting  these  claimants  in  getting  these 
claims,  was  to  aid  them  somewhat  in  a  financial  way? 
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•\-      i  ilitl  il  li»  aid  llicin. 

IJ.      I  hat  was  \(nir  jjiirposc  in  doini;-  tliat  ^ 

A.      Ncs. 

U-     And  that  was  the  intention  (.f  the  Dooth-Kclly 
Liniihcr  Company  to  carry  that  out  was  it  not? 
A.     \'cs. 

(j.     Xonc  of  these  items  were  ever  cliaroed  against 
y(ni  ? 
A.     i\o. 

<j.      N'ou  never  were  asked  hy  the  comprmv  for  an 
item  advanced  ? 

A.      I  was  not.  I  simply  guaranteed  the  account. 

O.     Vou  did  however,  tell   Mr.   Dunhar  tliat   this 
was  to  he  charg-ed  to  you? 

A.     Yes. 

O.      W'h}-  did  not  he  charoe  it  to  you? 

A.     IJecause  the  com])any  agreed  to  carry  it  under 
my  guarantee. 

O.  ^'()u  say  that  was  in  1007,  tliat  was  five  years 
afterwards. 

A.     T  did  not  say  that  that  was  in  1907. 

Q.     Tt  was  1907  that  you  went  out  as  manager? 

A.     Yes. 

O.  And  it  was  in  1907  that  these  new  deeds  were 
given. 

A.  The  deeds  were  taken  to  me  as  security  for  the 
money  advanced,  and  it  was  taken  in  my  name  as  se- 
curity, and  it  w.'is  taken  h}-  the  company  as  security 
in  1907. 

Q.  Was  not  the  company  carrying  the  account 
when  vou  took  the  deeds? 
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A.  It  was.  It  was  charged  to  the  individauls  that 
they  had  advanced  the  money  to. 

•Q.  How  did  it  come  that  you  carried  the  deeds 
in  your  name? 

A.     Because  I  was  guarantor  for  the  money. 

Q.  What  was  there  on  the  books  to  show  that  you 
were  guarantor? 

A.     The  books  do  not  show  that  I  was. 

Q.  There  was  nothing  that  shows  that  you  had 
any  interest  in  any  of  these  things  at  all? 

A.     Not  that  I  know  of. 

Q.     You  have  examined  them? 

A.     I  have  not  examined  them. 

Q.  Well,  you  understand  that  they  do  not  show 
any  connection  between  you  and  these  lands? 

A.  I  understand  that  they  were  charged  to  the 
individuals — the  money  was  kept  so  that  it  could  be 
charged  to  my  account. 

Q.  But  these  claims  were  carried  into  the  stump- 
age  account,  and  the  stumpage  account  was  charged 
with  these  amounts  without  any  indication  or  refere- 
ence  to  you  whatever? 

A.  My  understanding  is,  and  it  is  a  fact,  that  they 
were  charged  directly  to  the  individuals  until  such 
time  as  it  was  arranged  that  the  company  should  car- 
ry the  accounts,  that  is  to  say — the  amount  which  had 
been  advanced  was  charged  to  the  stumpage  ac- 
count. 

O.  I  call  you  attention  to  the  stumpage  account  of 
the  company,  and  I  ask  you  to  note  the  items  there, 
and  see  if  it  was  not  charged  into  the  ctumpage  ac- 
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count  (111  llic  very  day  llu*  hundred  dollars  was  jiaid. 
and  the  deed  lo  these  claims  was  made  to  you? 

A.  If  you  will  refer  to  each  name,  and  follow  it 
out  \(>u  will  see  what  it  shows. 

(j.  l)on't  the  stumpaj^e  account  show  that  S.  A. 
La  Raut,  Alice  La  Raut,  Ethel  La  Raut  and  Lucy  La 
Raul's  land  was  carried  int<i  the  stumpage  account 
under  that  date  in  1902  (showing)? 

A.  It  shows  that  it  was  char^-ed  to  stum])a.q^c  in 
July.  1U02. 

(J.     July  31st. 

A.     July  31st. 

O.  Upon  that  day  the  parties  were  paid  $100.00 
each  as  shown  by  the  account? 

A.  Some  of  them  were,  and  some  of  them  were 
paid  more. 

().     Which  ones  were  paid  more  than  $100.00? 

A.  Well.  T  notice  that  S.  A.  La  Raut  is  charged 
$134.50  on  that  day. 

Q.     Do  you  recollect  what  that  $34.50  was  for? 

A.     No  T  do  not. 

O.  And  the  others  were  all  paid  a  hundred  dol- 
lars? 

A.  T  do  not  recall  any  of  the  items  of  payments 
because  it  was  done  by  Mr.  Dunbar  under  my  direc- 
tions. 

O.  Those  lands  then  were  carried  into  the  stump- 
age  acc()unt  immediately  were  they  not.  upon  pay- 
ment of  this  hundred  dollars? 

A.  They  were  carried  into  the  stumpage  account 
at  the  time  the  arranofement  was  made  that  the  com- 
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pany  should  carry  them. 

O.  When  was  that  arrangement  made — when  the 
company  paid  the  hundred  dollars? 

A.  I  do  not  know  whether  it  was  prior  to  that, 
I  assume  that  it  was  about  that  time. 

O.  Why  were  the  deeds  made  to  you  if  it  was  pri- 
or to  that? 

A.  The  deeds  were  made  to  me,  as  I  have  testified 
to  secure  me  for  the  money  that  I  intended  to  ad- 
vance them  at  the  time  I  gave  the  directions. 

Q.  I  understand  that  the  company  took  yo.u- 
place  did  it  not? 

A.     They  did. 

O.     When  they  took  your  place,  were  you  not  wil 
ling  that  they  should  take  your  security? 

A.     They  took  my  security  later. 

Q.  Was  there  any  security  to  the  company  except 
the  land? 

A.  I  had  made  a  statement  to  John  Kelly  and  Mr. 
Dixon,  that  I  would  be  responsible. 

O.     Nothing  was  put  upon  record? 

A.     It  was  not  necessary. 

Q.  Was  the  land  sufficient  security  without  your 
verbal  guaranty? 

A.  It  was  not,  because  the  company  did  not  Icnow 
what  the  parties  would  do  with  their  claims. 

Q.  Why  did  you  advance  them  a  hundred  doli^.rs 
on  liie  day  you  took  them  over? 

A.  Simply  to  aid  them  just  as  I  have  advanced 
them  other  funds  at  other  times. 

Q.     Why  did  you  conclude  this  arrangement  with 
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Stci)!Kn  La  Rant? 

A.  1  never  concluded  it  willi  Stephen  I  .;i  Ivaut, 
Mr.  ^leorj^e  Kelly  concluded  it. 

(J.     Mr.  (ieor^e  Kelly  understood  it? 

.\.     Understood  what  ? 

(J.     That  Stephen  had  sonic  claim  on  the  land? 
A.      lie    understood    that    the   claim    belonj^ed   to 
Stephen    La   Rant,  like  all  the  other  claims  that  had 
been  assigned  to  me  as  mortgages. 

O.     What  was  Stephen  La  Rant's  claim  worth? 

A.  I  do  not  know  what  they  were  worth  in  there. 
Of  course,  I  have  my  (nvn  idea  that  they  were  worth 
very  little. 

O.     What  is  your  idea? 

A.  1  would  not  want  to  buy  it  for  over  fifteen  or 
twent}-  cents  per  thousand  feet.  In  fact,  I  did  not 
care  to  buy  at  all  in  there, ..as  the  operations  of  the 
company  in  there  for  a  number  of  years  have  been  at 
a  loss,  and  there  is  no  market  for  their  timber,  and  it 
has  been  so  for  a  number  of  years,  the  (Company  has 
been  operating  at  a  loss. 

O.  Yet  Stephen  La  Rant's  claim  would  be  esti- 
mated at  anywhere  in  the  neighborhood  of  two  thou- 
sand dollars  in  value? 

A.     It  would  not  come  any  where  near  that. 

O.     It  would  not? 

A.     No. 

O.  Do  you  remember  the  Roche  and  Dunbar 
claims  in  there? 

A.     I  do  not. 

O.     Do  you  know  anything  about  them? 
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A.  Well,  I  do  not  know  my  recollection  so  far  as 
that  was  concerned  is  only  in  a  general  way,  that  they 
are  all  in  the  same  group  of  claims.  As  I  said  they 
were  taken  on  the  fringe  around  the  land  that  we  pur- 
chased, and  they  were  a  lower  grade  than  the  average 
grade  of  claims  that  we  secured. 

O.  Claims  now  in  there  are  worth  something 
more  than  they  were  in  1904,  are  they  not? 

A.     Yes. 

O.     How  much  per  cent  more? 

A.  Well  I  have  not  had  anything  to  do  with  the 
purchasing  since  I  went  out. 

O.  You  kept  a  close  tab  on  the  company's  busi- 
ness and  you  must  have  formed  some  idea  of  the  value 
of  timber,  what  is  your  estimate? 

A.     I  have  given  you  my  idea  of  value. 

Q.  What  was  the  value,  or  what  is  the  value  in  ex- 
cess of  what  it  was  in  1904? 

A.  Well,  since  1904,  I  would  say  that  it  has  raised 
in  a  general  way  fifty  per  cent,  probably  more  than 
that. 

O.  Now  omitting  the  idea  of  time,  from  the  claim 
of  S.  A.  La  Raut,  you  paid  him  on  July  31st,  1902, 
$100.00  over  and  above  the  amount  the  land  had  cost, 
and  on  February  the  third,  1910,  the  company  paid 
him  fifty  dollars  more  for  the  land,  making  $150.00 
for  this  claim,  and  I  notice  in  1904,  in  this  same  local- 
ity that  you  paid  Dunbar  and  Roche  thirteen  hundred 
dollars  each  for  their  claims. — now  in  what  way  were 
you  helping  La  Raut  there  more  than  you  were  other 
people,  that  being  the  state  of  the  records? 
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A.  W  c  helped  him  u.  ihc  cxuiii  ..i"  iIk-  iii,,ncy  that 
lie  received  for  his  claims. 

a     i?  150.00? 

A.  Whatever  tlie  records  show,  and  if  he  had  held 
his  claim  as  1  desired  him  to  do,  and  recommended 
him  to  (1...  he  mi.q:ht  have  gotten  a  o-rcat  deal  more  out 
of  it. 

O.  Mow  is  it  that  you  were  willing  to  pay  Roche 
.-md  Diinhar  each  thirteen  hundred  d<. liars  for  their 
clamis,  and  you  were  only  willing  to  give  Stephen  La 
Raut  whom  you  wanted  to  help,  five  hundred  and  fif- 
ty dollars,  or  five  hundred  and  sixty  dollars  for  his 
claim  counting  the  government  price? 
A.  I  did  not  bu}-  Air.  La  Rant's  claim. 
O.  r  understand  that  you  informed  Mr.  Georcrc 
Kelly,  and  he  bought  Mr.  La  Rant's  claim? 

A.  I  informed  him  as  to  what  I  had  said  to  Mr. 
La  Raut,  and  that  I  had  advised  him  not  to  sell.  I 
had  nothing  to  do  with  the  purchase  of  the  claim, 
and  [  never  knew  until  this  case  came  up,  what  wa^i 
paid  to  Dunbar  and  Roche  for  their  claims. 

O.     ^'ou  say  that  you  never  talked  with  La  Raut 
until  190S  about  his  claim? 

A.      It  was  the  time  that  I  was  being  tried. 
Q.      Did  not  you  talk  to  Mr.  La  Raut  about  1905 
about   the   time   that  he   was  down   here   before   the 
Grand  Jury? 

::d  not  talk  to  him  until  the  time  I  stated. 
O.      \'ou  did  not  talk  to  him  at  the  time  he  was  be- 
fore the  Cirand  Jury? 

A.      I  have  no  recollection  of  it. 
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Q.  Did  not  you  talk  to  him  last  December  at  the 
time  the  Special  Agent  was  up  there? 

A.  1  did  not.  I  did  not  know  the  Special  Agent 
was  there.  I  have  talked  to  him  a  number  of  times 
about  other  questions,  since  that  has  come  up. 

Q.     Since  1908? 

A.  Yes,  because  he  has  frequently  talked  about 
selling  out  and  going  to  Canada,  and  he  also  talked 
about  purchasing  my  home  near  Saginaw,  which  I 
offered  to  help  him  to  secure.  And  I  helped  him  with 
five  hundred  dollars. 

Q.     Is  that  secured? 

A.  No,  it  is  not  secured,  he  has  no  way  of  secur- 
ing it. 

Q.  This  purchase  that  the  company  made  from 
La  Raut,  did  that  cancel  the  debt  by  the  company 
taking  the  land? 

A.     It  paid  the  cost  of  the  land. 

Q.  All  was  to  be  cancelled,  that  was  the  final  dis- 
position of  it? 

A.  When  he  sold  the  claim  he  was  to  repay  the 
company  with  interest,  and  if  the  company  should 
purchase  the  claim  he  was  to  get  the  purchase  price. 

Q.  If  that  is  the  case,  do  you  know  why  the  par- 
ties were  not  charged  with  these  particular  amounts 
that  are  entered  on  the  books? 

A.     It  was  not  necessary. 

'Q.      It  would  be  the  ordinary  thing  to  do? 

A.  Not  necessarily, — any  method  by  which  we 
could  ascertain  the  facts  would  be  satisfactory  and 
proper. 
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Q.  \\  oil.  it  would  he  necessary  for  yourscll  or  Mr. 
Kelly  or  some  of  you  people  that  had  ^ot  this  little 
understandinj^r  ahout  this  money  to  he  in  control  of 
the  company  at  the  time  of  the  settlement,  or  else 
there  would  |,e  n, .thing-  to  show  the  actual  condi- 
tion, would  there? 

A.  Well,  it  would  he  easily  understood,  the  land 
is  all  assessed. 

O.  Does  not  the  assessor  up  there  carry  a  charge 
against  each  tract? 

A.  I  do  not  know  what  the  assessment  shows,  hut 
I  presume  that  they  are  assessed  against  the  land  at 
an  average  price  per  acre,  and  it  would  he  just  the 
same  if  a  claim  has  four  million  on  it,  as  if  it  had  ten 
million  on  it.  They  were  in  the  Brumhaugh  District 
and  lands  in  that  district  would  he  assessed  at  an  av- 
erage price.  'J1iat  record  is  always  obtainable  and 
easy  to  get  at. 

Q.  I  call  your  attention  to  another  matter  in  con- 
nection with  this  account, — that  there  is  charged 
against  the  Brumbaugh  land  claim,  a  large  number 
of  small  items  amounting  in  the  aggregate  to  $301.25, 
or  something  of  that  kind,— and  you  will  notice  that 
no  account  was  taken  against  any  particular  claim. 

A.  Do  you  mean  to  ask  why  it  was  not  segregat- 
ed and  charged  to  these  claims? 

Q.  In  connection  with  your  testimony  that  they 
were  carried  in  that  manner  to  show  what  was  charg- 
ed against  each  claim? 

A.     Because  it  could  be  easily  ascertained. 

Q.     What  was  there  in   the  account   to  show  for 
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instance,  take  the  Ethel  La  Raut  account? 

A.  The  description  of  the  land  shows  what  it 
was  absolutely. 

Q.  You  would  have  to  go  to  the  stumpage  ac- 
count? 

A.     You  would  go  to  this  account. 

O.  Why  did  you  carry  a  stumpage  account  at  all? 
If  they  were  not  the  company's  lands,  and  the  com- 
pany had  nothing  to  do  with  them,  except  to  hold  a 
mortgage  on  them? 

A.  Because  they  furnished  the  money,  and  they 
had  to  carry  them  in  some  account. 

O.  Why  did  not  they  carry  them  in  the  individual 
account,  instead  of  in  the  stumpage  account? 

A.  They  would  have  to  carry  them  some  place  in 
the  ledger,  and  that  was  only  a  question  of  book- 
keeping. 

O.  If  the  company  had  bought  the  land  and  had 
taken  a  deed  for  it,  would  it  not  appear  in  the  books 
the  same  way  as  it  does? 

A.  No,  if  we  had  purchased  it,  there  would  be  on- 
ly one  transaction,  showing  the  claim  purchased,  the 
price  paid,  whether  one  thousand,  two  thousand  dol- 
lars, or  five  hundred  dollars,  and  a  charge  made  to 
stumpage  account,  but  these  several  items  are  car- 
ried there  so  that  we  could  ascertain  readily  the 
charge  against  the  individual  in  determining  what 
might  be  due  at  any  future  time. 

Q.  How  did  it  come  that  you  were  carrying 
Roche  and  Dunbar? 

A.     T  did  not  make  any  arrangement     with     Mr. 
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I)unl)ar.  I  li:ul  iK^tliin^- to  do  with  the  Ivochc  and  I^iin- 
har  claims. 

(J.  Is  ii  not  a  fact  that  all  of  the  employes  of  the 
company  that  took  np  claims  and  later  sold  out  to  the 
comi)any  were  carried  in  just  exactly  the  same  man- 
ner? 

A.  It  is  not.  That  was  the  arrangement  that  re- 
lated to  those  claims  and  to  none  other. 

Q.  Do  not  the  hooks  show  other  transactions  that 
were  carried  in  that  manner? 

A.     What  time? 

O.     Ahout  this  time  in  1901. 

A.  No.  We  also  rule  an  account  down  whenever 
we  can,  hecause  it  is  necessary  to  reduce  accounts  to 
the  minimum. 

O.  And  there  is  no  single  entry  in  this  account  aft- 
er that  date? 

A.  No,  they  are  carried  in  the  way  that  I  have 
designated,  so  that  every  item  could  he  easily  ascer- 
tained because  they  are  in  there. 

Q.  What  I  am  getting  at  is  the  fact  that  the  ac- 
count of  S.  A.  La  Raut,  or  Ethel  La  Raut,  or  Lucy  La 
Raut  do  not  show  any  entries  since  1902,  when  those 
deeds  were  taken. 

A.  Well,  it  does  not,  because  there  was  no  account 
with  them. 

O.  But  you  carried  those  entries  over  and  put 
them  into  the  stumpage  account? 

A.  It  shows  just  the  same.  Just  exactly  the  exact 
status,  and  any  method  that  did  that  was  satisfac- 
torv. 
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Q.  If  you  were  carrying  an  account  with  Ethel  La 
Raut  since  1902  in  the  books  of  the  company  and  do- 
ing business  with  her,  you  would  carry  an  account 
under  her  name  would  you  not,  ordinarily? 

A.  I  said  any  method  that  would  show  the  items 
would  be  satisfactory,  whatever  that  might  be. 

O.     And  you  carried  them  in  stumpage? 

A,     They  were  carried  in  stumpage. 

Q.  And  that  would  be  the  same  as  though  they 
belonged  to  the  company? 

A.  No,  the  company  would  not  have  had  any  of 
those  auxiliary  or  subsidiary  accounts  if  they  had 
purchased  the  lands  outright.  It  would  simply  re- 
cite that  a  certain  tract  of  land  was  bought  and  cer- 
tain price  paid,  and  there  would  be  one  entry,  and 
there  would  be  no  record  made  of  any  such  things  as 
we  have  there,  taxes  that  we  have  paid  on  the  land, 
Land  Office  fees  and  money  advanced  for  the  pur- 
chase price. 

Q.     There  is  nothing  of  that  kind  here. 

A.     There  is. 

O.     After  1902? 

A.  Well,  they  would  not  enter  them  twice.  They 
wouldn't  carry  them  on  beyond  the  time  when  they 
were  paid. 

'Q.  I  understand  about  that.  I  am  showing  to 
you  that  if  you  had  bought  this  land  outright  as  the 
government  claims  you  did,  you  would  have  made 
exactly  the  same  entries  as  you  have  made,  would 
you  not? 

A.     I  said  not. 
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(J.     What  is  there  that  you  would  not  have  done? 

A.  If  wc  liad  purchased  theni  outright,  we  would 
have  made  simply  one  transaction  in  the  book,  de- 
scrihini;-  the  lands,  the  price  i)aid  for  them,  and  would 
simply  have  carried  them  into  the  stumpage  account, 
hut  if  the  company  had  agreed  to  carry  the  land,  un- 
til they  should  finally  be  disposed  of,  it  would  be 
necessary  for  them  in  settlement  to  know  exactly 
what  the  total  cost  was,  and  how^  they  had  accrued 
and  for  that  reason  the  entries  were  made  as  they 
are. 

O.  Did  you  ever  tell  any  of  the  LaRauts,  Stephen, 
Alice,  Ethel,  or  Lucy  what  those  lands  were  worth? 

A.     I  never  have. 

O.     What  they  could  get  for  them? 

A.     I  never  have. 

O.     They  have  never  asked  you? 

A.  They  never  have.  I  refer  to  Lucy  and  Ethel, 
and  T  ne\'er  have  as  to  Stephen.  He  came  to  me 
about  the  time  T  was  retiring  as  to  the  selling  of  his 
claim. 

O.  Did  you  tell  Stephen  LaRaut  what  his  claim 
was  worth? 

A.     I  did  not. 

O.  In  1910  when  he  came  to  you,  when  he  w^anted 
to  go  to  Canada,  did  you  tell  him  what  his  claim  was 
worth  ? 

A.     I  did  not. 

O.     Did  you  give  him  any  information? 

A.     I  simi)ly  referred  him  to  Mr.  Kelly. 

Q.     You  did  not  tell  him  a  single  thing  about  his 
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claim,  or  give  him  any  information  about  it  at  all? 

A.     I  did  not. 

Q.     Did  you  tell  him  he  could  get  more  money? 

A.     I  did  not.    I  simply  referred  him  to  Mr.  Kelly. 

O.  You  were  trying  to  assist  him,  and  help  him 
get  a  start,  and  you  thought  it  would  be  all  right  to 
get  this  claim,  for  $150.00? 

A.     I  did  not  know  what  he  would  sell  it  for. 

O.  It  was  about  this  time  that  you  talked  to 
George  Kelly? 

A.     About  the  time  I  retired? 

O.     No,  in  February  1907. 

A.  No,  I  talked  to  Mr.  Kelly  at  the  time  he  and 
Mr.  Dixon  were  together. 

0.     When  was  that? 

A.     A  year  ago. 

O.     What  did  you  say  to  him? 

A.  I  recited  the  circumstances  under  which  these 
claims  were  taken,  and  told  them  what  the  facts  were, 
so  they  might  be  in  position  to  negotiate  with  Mr. 
Stephen  LaRaut  for  his  claim,  for  at  the  time  Mr. 
LaRaut  was  seeking  to  sell  his  claim. 

O.  Did  you  tell  the  same  thing  about  Ethel  and 
Lucy  LaRaut's  claims? 

A.     I  did. 

O.     Tell  him  all  about  it? 

A.     Yes. 

O.  Can  you  tell  how  it  comes  then,  a  few  months 
later  he  swore  to  the  asnwer  in  this  case,  and  claimed 
absolute  ownership  of  those  claims? 

A.     I  do  not  know  anything  about  what  he  swore 
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t(».  I  know  what  statements  I  made. 

O.      Did  you  sec  this  answer? 

A.     I  did  not. 

<J.     Never  have? 

A.     No,  sir. 

(J-  ^  oil  do  not  know  how  he  happened  to  forget 
ahoiii  those  times  lliat  you  told  him? 

A.      I   do  not  know. 

Q.      ^'ou  are  very  much  interested  in  tlie  case? 

A.     Well,  no. 

O.      ^'ou  were  at  the  time  you  were  sued? 

A.  Not  to  any  consequence,  my  interest  is  very 
slio-ht.  I  own  somethino^  like  2j/,  per  cent,  or  3  per 
cent,  of  the  stock  of  the  company. 

O.  You  were  more  interested  in  the  charge  con- 
tained in  the  complaint  that  you  had  been  in  fraudu- 
lent transactions  than  you  were  in  the  financial  side 
of  the  case? 

A.  No  T  was  not  particularly  concerned  about 
that. 

O.  You  never  did  know  until  the  question  was 
asked  you  that  Dixon  had  sworn  that  the  company 
had  the  absolute  ownership  of  the  land? 

A.  T  did  not  know  what  he  had  swoi-n  to  as  I  told 
you  before. 

Recess  until  one  o'clock. 

Afternoo   nsession. 

Present  same  parties  as  before. 

R.  A.  Booth  resumes  the  stand,  cross-examination 
continued  by  Mr.  McCourt. 

Q.     What  did  you  do  with  those  deeds  from  the 
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LaRaut  people  that  you  say  were  delivered  to  you  or 
made  in  your  name  in  July  1902? 

A.  They  were  taken  up  as  I  r«member  it,  and  de- 
stroyed, and  the  other  deeds  were  taken. 

Q.     When  were  they  destroyed? 

A.     I  do  not  remember  the  time. 

Q.  With  reference  to  the  time  the  other  deeds 
were  made? 

A.     I  cannot  say. 

'O.     How  long  before? 

A.     I  cannot  say. 

Q.  What  is  your  best  impression  as  to  the  length 
of  time  it  was? 

A.  I  have  not  tried  to  fix  any  of  those  things  in 
mind,  I  only  know  that  they  were  taken  up. 

O.  What  was  done  with  them  during  the  time 
they  were  in  existence,  where  were  they  kept? 

A.     In  my  desk  I  think. 

O.     Where? 

A.     In  my  office. 

O.     Of  the  Booth-Kelly  Lumber  Company? 

A.  Yes  sir,  the  office  of  the  manager  where  all  my 
papers  were  kept. 

O.  And  where  the  deeds  of  the  company  were 
kept. 

A.  The  deeds  of  the  company  were  kept  in  the 
vault  of  the  company. 

O.     Were  not  these  deeds  kept  in  the  vault  too? 

A.  My  recollection  is  that  they  were  kept  in  my 
desk. 

T).     What  kind  of  a  desk  did  you  have? 
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A.      An  (udinary  roll-top  oak  desk. 

O.  W  liy  (lid  not  you  deliver  them  to  the  com- 
pany? And  have  them  kept  on  file  the  same  as  the 
other  deeds  inasmuch  as  the  company  had  assumed 
your  place? 

A.  riiere  was  no  occasion  to  do  that,  I  would 
protect  ihc  comi)any  and  save  it  harmless,  I  was  the 
manager. 

O.  There  was  nothing  on  the  records  of  the  com- 
pany to  show  that  you  were  responsible  for  these 
liabilities  that  the  company  had  assumed? 

A.  There  was  no  occasion  for  that,  I  would  pro- 
tect the  company. 

O.  There  was  nothing  in  the  books  of  the  com- 
pany to  show  that  you  had  anything  to  do  with  these 
claims? 

A.      It  was  understood. 

O.     Have  you  any  recollection  of  the  payment  of 
$25.00  each  to  Ethel  and  Lucy  LaRaut  in  1907? 
A.     I  have  no  recollection  of  when  it  was  paid. 
O.     ^'ou  remember  that  they  were  paid  something 
of  that  kind? 

A.  Nothing  more  than  what  I  noticed  by  the 
record.  I  know  they  could  have  had  that  amount  if 
they  had  called  for  it. 

Q.  Did  they  ever  call  for  any  other  money  than 
that  twenty-five  dollars? 

A.  So  far  as  my  knowledge  goes,  they  were  never 
refused  any  money. 

'Q.  Didn't  you  furnish  them  with  some  money 
during  that  time? 
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A.     On  their  claims? 

O.     No,  any  old  way? 

A.     I  furnished  money  to  Lncy,  yes. 

Q.     How  much? 

A.  Frequently — I  gave  her  fifty  dollars  twice  that 
T  remember  of. 

Q.     You  did  not  charge  that  against  her  claim? 

A.     No. 

Q.     And  did  you  furnish  Ethel  any? 

A.  Ethel  was  in  our  employ,  and  did  not  require 
any,  and  I  have  no  recollection  of  doing  it.  She  came 
into  the  employ  of  the  company  about  that  time,  or 
prior  to  the  time  that  she  took  her  claim,  and  of 
course,  had  a  salary,  and  Luc}^  was  home  on  the  farm. 

O.  How  does  it  come  that  you  did  not  make  any 
charge  against  her  for  these  fifty  dollars  and  yet  you 
charge  her  this  little  dinkey  sum  of  twenty-five  dol- 
lars? 

A.  Because  the  company  advanced  that  money. 
It  was  their  money,  and  not  mine.  I  have  given  hr^r 
money  and  given  her  clothing  and  articles  at  dif- 
ferent times  and  boarded  her  and  helped  to  educate 
her  and  sent  her  to  business  college  since  she  lias 
been  there. 

Q.     You  nver  made  any  entry  of  that  in  the  books . 

A.  Not  in  the  books,  I  gave  her  those  things,  she 
lived  there. 

O.  How  did  it  come  that  when  she  took  a  timber 
claim,  she  was  charged  with  these  little  items? 

A.     Because  the  money  was  furnished  her. 
Q.    What  was  the  ])ur])ose — why  didn't  you  furnish 
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luM-  tlu-  ^um  <.i  iwcniy-livc  dollars  and  let  her  take 
the  claim  herself,  and  not  hnrden  the  company  with 
it? 

A.  I  do  not  see  that  there  was  any  occasion  for 
me  to  do  it. 

(J.  I  notice  here  in  this  account,  that  you  have  her 
chari^ed  nj)  with  an  item  of  eimiit  dollars,  an  item  of 
fifty  cents  for  breakfast  and  supper,  and  seventy-two 
cents  fare,  and  lunch  for  Ethel  and  Lucy  eighty  cents, 
— how  did  it  come  that  you  began  to  keep  such  close 
tab  on  those  items  when  you  were  so  generous  with 
the  other  items? 

A.  Those  related  to  their  claims,  and  a  record 
was  kei)t  of  those  things  so  that  in  the  future  if  the 
claim  was  sold,  we  would  have  a  memorandum.  They 
had  nothing  to  do  with  what  1  had  given  her. 

O.  Well  the  company  had  the  Dunbar  and  the 
Jordon  claim,  and  the  Roche  claim  and  the  Brum- 
baugh claim,  they  were  in  the  same  locality? 

A.     That  is  my  understanding. 

O.  About  the  same  times  that  these  transactions 
were  being  conducted? 

A.  I  do  not  remember  the  date,  because  it  is  of 
record,  but  they  had  nothing  to  do  with  the  La  Rant 
claims. 

O.  Well,  do  you  recollect  that  you  advanced 
money  to  Stephen  and  Alice  LaRaut  during  this 
time? 

A.  Do  you  mean  money  to  be  returned,  or  did  I 
make  them  a  gift? 

O.     To  make  them  a  gift,  or  let  them  have  money, 
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or  aid  them. 

A.  Nothing  except  in  the  way  of  hohday  times, 
and  such  things  as  that,  we  have  always  been  gener- 
ous in  making  them  gifts,  I  do  not  recall  anything  be- 
yond that.  I  helped  Stephen  at  one  time,  as  I  now  re- 
call, when  he  got  pressed  on  an  old  account,  I  let  him 
have  five  hundred  dollars,  or  something  like  that. 

■Q.  Stephen  LaRaut  worked  for  you  also  about 
that  time? 

A.     He  worked  for  the  company,  yes. 

Q.  How  long  did  he  continue  working  for  the 
company? 

A.     Until  he  went  to  Canada. 

O.     In  1910? 

A.     Yes  sir. 

Q.  When  did  you  first  tell  Dunbar  to  advance 
these  moneys  with  reference  to  the  time  the  claims 
were  taken  ? 

A.     Probably  about  that  time. 

O.     Did  you  tell  him  what  the  arrangements  were? 

A.  Yes,  I  told  him,  that  I  was  to  advance  them 
the  money,  and  to  let  them  have  what  was  wanted, 
and  it  was  to  be  charged  to  me,  and  to  keep  a  proper 
record  of  it. 

Q.  Did  it  ever  occur  to  you  to  inquire  what  charg- 
es had  been  made  against  you  on  the  books? 

A.  I  knew  of  the  payment  that  had  been  made  of  a 
hundred  dollars,  and  of  course  I  had  general  know- 
ledge of  about  what  the  cost  of  the  claims  would  be. 

O.  Did  you  direct  him  to  pay  him  one  hundred 
dollars? 
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A.  I  prcsuinc  I  did.  <>r  vvliatcvcr  sum  it  would  he. 
He  would  not  have  done  it  without  my  authority, 
l)Ut  he  would  have  felt  perfectly  free  to  pay  them  un- 
der the  j;eneral  directions  that  I  had  q^iven  him. 

(J.  N'ou  did  not  tell  him  when  }ou  told  him  first 
alxnit  this,  that  they  were  to  receive  one  hundred 
dollars  rij^ht  after  they  made  final  proof? 

A.  I  do  not  remember  telling  him  any  amount  at 
all. 

O.     \ot  when  they  gave  the  deed? 

A.     No. 

O.  When  you  directed  him  to  pay  the  hundred 
dollars,  did  you  tell  him  that  }'ou  had  taken  a  deed? 

A.     I  do  not  know. 

O.  He  did  not  make  any  entry  in  the  book  that 
the  deeds  had  been  taken  to  you  for  that  $100.00? 

A.  I  do  not  know  that  there  was  any  occasion 
to  make  it.  T  do  not  know  what  kind  of  an  entry  he 
would  make. 

O.  Why  were  those  claims  called  the  "Brum- 
baugh Land  Claims?" 

A.  I'ccause  tl:ey  were  on  the  Brumbaugh  riv- 
er. 

O.     Is  that  a  river  or  creek? 

A.  Well,  it  is  marked  Brumbaugh  River  on  the 
map.  It  is  not  a  large  stream.  It  is  probably  a  trib- 
utary of  the  Row  River,  which  is  a  tributary  of  the 
Willamette.  It  is  a  stream  where  some  of  our  timber 
at  that  time  was  located  and  we  knew  it  always  as  the 
Brumbaugh  Territory. 

0.     Brumbaugh  was  a  cruiser  out  there  at  that 
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time? 

A.  I  do  not  think  this  creek  or  river  was  named 
for  him  it  was  some  relative, — his  father  probably. 

Q.  Daniel  Brumbaugh  was  a  cruiser  out  there  at 
that  time? 

A.  Yes  sir,  before  and  since, — very  generally  in 
our  employ. 

O.  Why  did  you  not  put  those  deeds  on  record 
Mr.  Booth  that  3^ou  had  there,  that  you  claim  were 
made  in  your  name? 

A.  There  was  no  occasion  to  put  them  on  record 
that  I  can  see.  The  later  deeds  were  recorded  for 
the  reason  as  I  have  stated,  that  we  were  afraid  of  a 
judgment  against  Stephen. 

Q.  Were  you  afraid  of  a  judgment  against  Ethel, 
Lucy  and  Alice? 

A.  Against  Alice,  yes,  but  we  thought  to  treat 
them  all  alike. 

O.     You  recorded  them  all  at  the  same  time? 

A.  That  I  do  not  know,  whatever  the  record 
shows  will  be  the  fact. 

O.  Now,  do  you  know  about  a  special  agent  be- 
ing up  there  last  December  looking  into  these  cases? 

A.     Last  month  do  you  mean? 

O.     Last  December,  a  year  ago. 

A.  Well,  I  do  not  know — I  know  that  special 
agents  have  been  there  at  different  times,  they  have 
been  in  our  office,  and  I  have  talked  with  them  about 
these  claims  at  different  times,  and  have  shown  them 
our  records, — I  do  remember  just  the  time. 

O.     You  never  showed  them  this  record,  that  is  in 
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cviilciice  here? 

A.     'Hiat  was  only  just  made. 

\).  just  made,  hut  your  hooks  contain  those 
items  ? 

A.  I  showed  them  the  i)Ials  ,,f  ,.nr  hind,  and  the 
condition  of  the  title. 

O.  \'ou  never  offered  to  siiow  the  ai;ent  these  ac- 
counts? 

A.      r  showed  tliem  just   what  they  called  for. 

O.      \'ou  did  not  volunteer  anything? 

A.  Well.  I  mij^ht  possihly  have  done  so,  I  do  not 
recollect. 

(J.  Didn't  you  in  Decemher,  1909,  have  a  con- 
ference with  Mr.  Dixon  of  your  company  and  your 
attorney,  and  the  LaRaut  girls,  and  Stephen  and 
Alice  in  relation  to  the  inquiry  heing  made  ahout 
them  by  special  agent  Lavin  ? 

A.  1  cannot  say.  1  have  talked  hut  very  little 
with  him  ahout  those  claims. 

O.  Did  not  you  determine  at  that  time,  to  have 
each  one  of  them  write  the  special  agent  for  him  to 
submit  a  list  of  questions  and  that  they  would  write 
to  their  attorney  about  it? 

.\.     1  did  no. 

O.  \i)\\  were  very  much  interested  in  those  La 
Raut  claims,  in  as  much  as  you  had  guaranteed  the 
company? 

A.  1  had  no  s[)ecial  reason,  1  know  that  the  com- 
pany had  the  deeds  and  that  they  were  perfectly 
safe. 

O.     Did  not  you  talk  with  LaRaut  and  try  to  enter 


336  The  United  States  of  America  vs. 

into  an  understanding  with  him  that  he  should  tell 
the  special  agent  that  your  wife  had  furnished  the 
money? 

A.  No.  My  wife  never  furnished  any  money,  and 
I  never  told  any  one  that  she  did. 

0.  You  never  told  LaRaut  to  tell  the  special 
agent  that? 

A.     What  La  Raut  do  you  refer  to  ? 

Q.      Stephen? 

A.     No,  nor  no  other  LaRaut. 

Re-Direct  Examination. 
Questions  by  Mr.  A.  H.  TANNER. 

Q.  Some  reference  was  made  in  the  testimony 
to  some  trial  that  you  had  here,  some  time  in  1908,  I 
believe  it  was, — what  was  the  result  of  the  trial? 

A.     I  was  acquitted. 

O.  Had  your  trial  in  that  matter  any  connection 
with  these  claims? 

A.     None  whatever. 

Q.  Now,  you  stated  that  in  the  matter  of  these 
LaRaut  claims  that  somebody  else  looked  after  them, 
— who  did  you  refer  to? 

A.     Which  claims  have  you  in  mind? 

0.     I  mean  the  other  claims  on  Brumbaugh? 

A.  Mr.  John  Kelly  looked  after  the  Brumbaugh 
claims, — the  Dunbar,  the  Roche  claim,  and  the  Jor- 
don  claim. 

Q.  You  never  had  anything  to  do  with  those 
claims  yourself  personally? 

A.     Nothing  whatever. 

(Witness  excused.) 
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II.  A.  Dl'Xr.AR  is  called  as  a  witness  for  the  de- 
fcndani.  and  hcinj^  lirsl  dul}'  sworn  lestifics  as  fol- 
lows : 

Direct  Examination. 
Questions  hy  A.  11.  TANNER. 

O.  Slate  your  name,  a^e,  residence  and  occupa- 
tion ? 

A.  II.  .\.  Dunbar;  ai^e  thirty-four;  secretary  of 
the  r.ooth  Kelly  lAUuber  Co.,  residence  Eugene,  Ore- 
gon. 

(J.  Mow  long  have  you  been  in  the  employ  of  the 
r>t)oth   Kelly  Lumber  Company? 

A.     Since   September   the  9th,    1899. 

O.     In  what  capacity? 

A.     Bookkeeper. 

O.  Have  you  had  any  official  position  in  the  com- 
l)any  ? 

A.  I  have  for  the  last  year, — secretary  and  treas- 
urer. 

y.     Prior  to  that  time  did  }ou  have? 

A.  No,  no  official  position, — 1  was  considered  the 
cashier  of  the  company. 

'O.  N'our  j)rincii)al  duties  then,  and  at  all  times 
has  been  that  of  bookkeeper? 

A.      Bookkeeper  and  cashier. 

O.     Do  you  know  Mr.  Thomas  Roche? 

A.     Yes  sir. 

Q.  Has  he  been  in  the  emi)loy  of  the  company 
during  most  of  that  time? 

A.  Yes.  I  cannot  say  for  sure  just  when  he  came 
to  the  company,  but  for  the  last  ten  years. 


338  The  United  States  of  America  vs. 

O.     Has  he  been  in  the  same  office  with  you? 

A.     Yes  sir. 

O.  You  may  state  the  circumstances  under  which 
you  took  up  a  timber  chiim  in  the  Brumbaugh  Creek 
country  which  has  been  referred  to  in  the  testimony 
in  this  case,  and  why  you  took  it  up,  and  all  about 
it. 

A.  Well,  I  had  had  in  mind  for  some  time  the 
proposition  of  using  my  timber  rights.  I  mentioned 
it  to  Mr.  John  Kelly  some  time  before  that,  and  at 
different  times,  that  I  would  like  to  take  up  a  tim- 
ber claim  if  he  found  one  he  would  advise  me  of  it, 
and  he  did,  and  I  took  up  the  claim  and  filed  on  it, 
and  made  proof. 

O.  Did  you  go  and  look  at  the  claim  before  you 
filed  on  it? 

A.     I  did. 

O.     Who  did  you  go  with? 

A.  With  Mr.  D.  H.  Brumbaugh,  Ethel  anl  Lucy 
LaRaut,  and  also  with  Mr.  Robinson. 

•Q.  You  all  went  out  together  to  look  at  the 
claims,  were  the  girls  going  to  take  claims  also? 

A.     That  was  my  understanding  that  they  were. 

Q.  They  went  out  with  you  for  the  purpose  of 
selecting  claims  did  they? 

A.     Yes  sir. 

Q.  And  then  did  you  go  to  Roseburg,  and  file  on 
your  claim  and  subsequently  prove  up  on  your 
claim  ? 

A.     Yes  sir. 

O.     Who  went  with  you  to  Roseburg  to  prove  up 
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on  your  claim? 

A.  I).  11.  Brumbaugh  and  Robinson,  I  iliink.  1 
think  tlicy  were  my  witnesses. 

(J.     Did  the  j^irls  go? 

A.  They  were  (here  .it  the  linu-.  I  was  one  <>f 
their  witnesses. 

O.  \nw,  at  the  time  that  you  filed  on  your  claim, 
did  y(m  take  it  for  \()ur  own  benefit? 

A.     I  did. 

O.  Vi^r  the  purpose  of  making  out  of  it,  what 
you  could  for  yourself? 

A.     Yes  sir. 

(J.  Did  you  take  the  claim  for  the  purpose  of 
selling  it  when  you  saw  fit  for  what  you  could  get 
out  of  it? 

A.     1  took  it  for  ni}-  own  personal  ])enefit. 

O.  Did  you  prior  to  filing  on  your  claim,  prom- 
ise anybody  to  sell  it  to  them,  or  deed  it  to  them? 

A.     I  did  not. 

Q.  Had  you  made  any  contract  or  signed  any 
paper  or  made  any  arrangement,  either  verbally  or 
otherwise  before  you  took  up  your  claims,  or  before 
you  proved  up  on  it  to  sell  it  to  anybody  else? 

A.     I  had  not. 

O.  Or  to  sell  any  interest  in  it,  or  the  timber  on 
it? 

A.     No  sir. 

Q.  Was  there  any  other  person,  firm  or  corpora- 
tion interested  with  you?  In  any  way  in  the  timber 
on  this  claim  or  in  the  claim? 

A.     No  sir. 
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O.  What  arrangement  did  you  have  if  any  with 
the  Booth-Kelly  Lumber  Company,  or  Mr.  Kelly  as 
to  advances  to  pay  for  the  land  and  pay  the  ex- 
penses? 

A.  I  was  permitted  to  charge  the  amount  to  my 
account. 

O.     And  did  you  do  so? 

A.     I  did. 

0.  What  was  the  practice  or  custom  with  the 
company  at  that  time  with  regard  to  your  drawing 
on  your  account  or  over-drawing  your  account  at 
times  ? 

A.  My  account  was  quite  often  over-drawn  at 
times.  The  way  the  account  was  kept,  was  at  the  end 
of  each  month,  my  salary  was  credited  to  my  ac- 
count, and  I  charged  against  it  such  money  as  I  drew 
out,  and  I  w^as  permitted  at  dififerent  times  to  over- 
draw my  account. 

0.  Did  that  apply  to  other  officers  of  the  com- 
pany? The  other  employes  in  the  office  of  the  com- 
pan}^? 

A.  Yes,  the  same  rule  applied  to  all  employes  of 
the  company. 

O.  Did  the  same  condition  apply  with  reference 
to  Mr.  Roche's  account? 

A.     Yes  sir. 

Q.  Now,  when  did  you  sell  that  claim  to  the  com- 
pany, the  Booth-Kelly  Lumber  Company,  if  you  did 
sell  it  to  them? 

A.  It  was  some  time  in  November,  1904,  I  do 
not  remember  just  Ihc  date. 
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(>.  I  )i(l  ynii  make'  a  dcc'cl  tn  ilic  cnnip.nn  ahoiit 
thai  time? 

A.      TIic  deed  was  sonic  lime  in  Xovcmhcr.  yes. 

<_).      Now  nuich  (lid  yon  ij^et  for  thai  claim?' 

A.     ThirU'cn  hnndred  dollars. 

(j.      Mow  was  that  paid  to  }-on? 

A.  Well,  I  look  credit  for  the  amonnl  and  jnst 
drew  it  out  as  1  needed  I  he  money. 

(J.  Did  that  inclnde  the  expense  money  and  costs 
of  the  land  that  had  been  advanced,  and  which  yon 
had  charo^ed  yourself  with? 

A.  T  chari^ed  myself  with  the  anionnt  when  T 
drew  it  ont. 

(j.  Did  ihis  thirteen  hundred  inclnde  what  yon 
had  paid  ont  for  the  land? 

A.  Well,  1  cannot  say  exactly,  that  it  included 
all,  because  of  the  expenses  were  charged  to  this 
group  of  Drumbaugh  land  claims. 

Q.  Now  at  the  time  that  Miss  Ethel  LaRaut  and 
Lucy  LaRaut  went  to  Roseburg,  you  say  that  you 
went  along  with  them? 

A.     Yes.  sir. 

(_).  vState  under  Vvhose  directions  you  did  that  if 
}'ou  did  it  under  the  directions  of  any  one. 

A.  \\  ell,  I  wi'.s  instructed  T  think  by  Mr.  Booth, 
wUo  was  manager  at  that  time,  and  I  went  as  one  of 
their  witnesses,  I  think  the  record  will  show  that  I 
was  a  witness  for  them. 

O.  Were  \'ou  instructed  to  advise  and  assist  them 
in  making  their  filing  and  proof? 

A.     I  assisted  them,  yes  sir. 
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Q.  Did  you  take  the  expense  money,  or  who  had 
the  expense  money  at  that  time? 

A.     I  had  it. 

Q.  How  was  that  furnished  to  you,  how  did  you 
get  that? 

A.  Well,  I  simply  took  it, — I  have  authority  to 
take  the  money  for  the  expenses,  and  I  took  it. 

Q.  Do  you  remember  what  shape  it  was  in, 
whether  in  the  shape  of  a  draft  or  check,  or  money 
when  the  final  proof  was  made? 

A.     It  was  in  the  form  of  a  draft. 

'Q.  Did  you  open  this  account  here,  the  trans- 
cript of  which  is  introduced  in  evidence  marked  Gov- 
ernment's Exhibit  "K"  in  relation  to  these  lands? 

A.     Yes  sir. 

O.  You  may  state  how  you  come  to  open  that  ac- 
count, and  why  it  was  opened  in  the  manner  in  which 
it  is  in  the  books  of  the  company? 

x\.  Mr.  Booth  wanted  me  to  keep  the  account 
separate  from  any  other  man's  account. 

O.     Was  it  entered  in  a  separate  account? 

A.     It  was. 

Q.  Separate  from  the  other  accounts  of  the  com- 
pany ? 

A.     Yes  sir. 

Q.  Did  you  make  these  entries  of  the  expenses 
that  are  charged  up  there? 

A.  I  cannot  say  that  I  made  all  of  them,  I  think 
I  did,  I  had  charge  of  the  money  paid  out. 

Q.  Were  you  instructed  to  keep  an  itemized  ac- 
count of  it? 
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A.  I  was  msinicicd  lo  keep  the  account  so  that 
tlicy  would  know  wliat  the  expenses  were  on  these 
claims. 

n.  W'liat  the  e.\])enses  were,  and  whal  il  was  ])aid 
out  for,  and  so  on  ? 

A.      \'es  sir. 

IJ-  ^^•*  y^'-^  recall  Mr.  l)unl)ar,  any  conversation 
with  Mr.  I'ooth.  the  nianai^er  of  the  company,  about 
the  time  these  claims  were  filed  upon  as  to  those 
amounts  being  charged  to  him,  or  who  was  to  be  re- 
sponsible for  them, — in  regard  to  the  LaRaut  claims? 

A.  Mr.  Booth  told  me  that  he  was  to  be  respon- 
sible for  the  claims,  and  wanted  me  to  keep  the  ac- 
count separate. 

(J.  That  was  the  reason  that  they  were  entered 
up  in  this  way? 

A.     That  was  the  reason. 

O.  Do  you  know  about  these  subsequent  pay- 
ments that  were  made  to  Ethel  LaRaut  and  Lucy  La- 
Raut and  Stephen  A.  LaRaut,  do  you  know  anything 
about  that? 

A.  Xothing  further  than  that  T  made  the  pay- 
ments. 

O.     Upon  whose  instructions? 

A.  Well  it  depends  upon  what  payments  you  re- 
fer to,  and  the  year.  It  would  be  under  the  instruc- 
tions of  the  manager  whoever  it  was  at  the  time  the 
payments  were  made. 

O.  You  only  drew  checks  under  instructions  of 
the  manager  in  charge  of  the  business? 

A.     Well,  from  the  manager  or  AL*.  John   Kelly, 
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he  was  over  me  and  he  had  authority. 

O.     Somebody  in  authority  above  you? 

A.     Yes  sir. 

Q.  In  your  associations  with  Ethel  LaRaut  and 
Lucy  LaRaut,  and  in  going  up  and  examining  this 
land,  and  going  to  Roseburg  and  filing  on  it,  and 
making  final  proof,  etc.,  was  there  ever  any  conversa- 
tion or  statement  to  indicate  that  they  were  taking 
this  land  in  any  other  way  than  for  their  own  bene- 
fi? 

A.     No  sir. 

'Q.  Was  anything  ever  said  that  they  were  tak- 
ing them  for  the  Booth-Kelly  Lumber  Company  in 
considereation  of  one  hundred  dollars,  or  anything  of 
that  kind? 

A.     No  sir. 

Cross  Examination. 
Questions  by  Mr.  JOHN  McCOURT. 

Q.  How  did  you  happen  to  pa}^  them  one  hun- 
dred dollars  apiece  on  July  31st,  1902? 

A.  It  was  paid  over  to  them  by  authority  of  some 
one,  I  do  not  remember  who. 

O.     You  do  not  remember  who  told  you? 

A.  I  presume  it  was  the  manager,  it  would  be 
somebody  in  authority. 

Q.  Did  you  i)ay  yourself  one  hundred  dollars  on 
your  claim  at  that  time? 

A.     No  sir. 

O.  Did  you  have  any  transaction  with  regard  to 
your  claim  at  that  time  with  the  company? 
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A.  1  cliar«^c(l  niyscli  with  four  Iiniidred  dollars  at 
I  lie  liinc   I   proved  up. 

(J.      Did  you  credit  yourself  with  anything;? 

A.      1  did. 

O.     How  much? 

A.      hive  lumdred  dollars. 

(J.  Why  did  nou  credit  yourself  with  fne  hun- 
dred dollars? 

A.  Because  \  had  some  expenses,  and  [  was  mak- 
ini,^  a  loan  from  the  company. 

[}.  What  did  you  lake  one  hundred  more  than 
you  used  up  for? 

A.  Simply  to  off-set  my  expenses  and  the  amount 
is  there  charged. 

(J.  \'ou  got  one  hundred  dollars  at  that  time  more 
than   your  expenses? 

A.     I  took  credit  for  five  hundred  dollars. 

O.  ^'ou  got  five  hundred  dollars  over  and  a1)ove 
your  expenses? 

A.     My  account  shows  what  I  got. 

Q.     You  got  one  hundred  dollars? 

A.     Yes. 

O.     You  gave  a  deed  at  that  time? 

A.     No  sir. 

O.  Did  not  you  give  a  (\(tQ(\  to  the  P)Ooth- Kelly 
Lumber  Company? 

A.     No  sir. 

O.  ^'ou  did  r:oi  give  a  deed  at  the  same  time  as 
these  other  people? 

A.     No  sir. 

O.     But  vou  Q-ot  one  hundred  dollars? 
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A.     Yes. 

Q.  What  authority  did  you  have  for  taking  one 
hundred  dollars  more  than  the  land  cost  you? 

A.     From  somebody  who  had  authority. 

O.     Who  gave  you  authority  to  take  that  money? 

A.     I  presume  Mr.  John  Kelly. 

O.     What  did  he  give  you  the  hundred  dollars  for? 

A.  To  off-set  the  charge  that  I  had  made  against 
my  account. 

O.  Yes,  you  w^ere  off-setting  it  by  one  hundred 
dollars  over  what  you  had  charged,  what  I  want  to 
know  is  about  this  hundred  dollars? 

A.  Well,  it  was  my  own  account,  and  I  had  my 
own  arrangement. 

■Q.     You  borrowed  one  hundred  dollars? 

A.     Yes,  if  you  want  to  consider  it  that  way. 

O.     What  security  did  you  give? 

A.     I  gave  no  security. 

O.  Why  did  not  you  charge  it  to  your  account, 
and  not  charge  it  to  the  land  claim? 

A.  I  did  charge  four  hundred  dollars  to  my  ac- 
count, and  I  charged  five  hundred  dollars  to  stump- 
age  account. 

O.     The  five  hundred  dollars  you  were  paid? 

A.     Yes. 

O.     You  credited  stumpage? 

A.  I  charged  stumpage  and  credited  my  own  ac- 
count. 

O.  And  you  made  one  hundred  dollars  out  of  the 
transaction? 

A.     Yes.     This  five  hundred  dollars  was  simply  a 
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loan  on  ihc  land. 

(J.      What  did  yuu  j^ivc  tju'  cdUipaiiN-  for  iliai  l(»an? 

A.     Xothintr. 

(J.      \'()U  did  not  deed  them  the  land? 

A.     No. 

n.     They  had  no  security? 

A.     No. 

Q.      Not  initil  1*X)4  when  von  made  the  deed? 

A.     No. 

O.  ^'on  carried  it  to  the  stnmpai^e  acconnt  in 
1902^ 

A.     Yes. 

(J.  Why  did  yon  carry  it  into  the  slnmpa^e  ac- 
connt ? 

A.     Simply  hecanse  it  was  a  loan  on  the  land. 

O.      ^'on  did  not  turn  the  land  over  at  that  time? 

A.     No,  I  did  not,  that  was  in  1904. 

O.  What  did  you  get  it  into  the  stunipagc  ac- 
connt for? 

A.  I  have  answered  that  (piestion  three  or  four 
times,  it  was  a  loan  on  the  land. 

O.  Hid  you  charge  it  into  the  stumpage  acconnt 
you  over-drew  your  account  fifty  dollars? 

A.     No,  sir.     The  charge  is  in  my  account. 

O.  The  charge  is  in  your  account  without  refer- 
ence to  the  land. 

A.     Yes  sir. 

O.  ^'ou  say  this  hundred  dollars  had  no  relation 
to  the  land? 

A.  It  was  the  loan  of  five  hundred  dollars  that  I 
got,  and  T  took  credit  on  my  account  for  $500.00,  that 


348  The  United  States  of  America  vs. 

was  a  loan,  and  I  charged  my  account  the  same  as  I 
always  did  before,  and  have  always  done  since. 

O.  But  what  I  am  getting  at  is,  why  did  that 
transaction  of  one  hundred  dollars  require  you  to 
charge  the  stumpage  account  of  the  company  five 
hundred  dollars? 

A.  There  was  no  one  hundred  dollars  mentioned 
in  my  account  at  all. 

Q.     But  there  was  one  hundred  dollars? 

A.     As  I  say,  it  was  a  loan. 

'O.     It  was  a  loan  was  it,  what  for? 

A.     Five  hundred  dollars  was  the  amount. 

Q.     What  for? 

A.     I  took  it  on  this  land. 

Q.  Now,  did  not  you  charge  stumpage  account 
with  the  entire  expense  of  those  Brumbaugh  claims? 

A.     Yes. 

O.  You  never  entered  that  in  your  account  at  all 
did  you? 

A.     No  sir. 

Q.  Never  made  any  recognition  of  it  in  your  ac- 
count? 

A.     No  sir. 

Q.     So  that  part  of  it  was  not  a  loan,  was  it? 

A.  No  sir,  that  was  charged  in  with  the  other, — 
there  was  these  eight  claims  in  a  group,  and  the  ex- 
penses were  where  they  could  be  gotten  at. 

Q.  How  could  the  expenses  be  gotten  at  in  your 
stumpage  account? 

A.  I  think  it  shows  in  the  Brumbaugh  land  claims 
it  shows  what  the  expenses  were  all  through. 
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\}.  When  did  you  cliarj^c  that  up  t.»  \(»ur  ac- 
count ? 

A.      WIr'u  did   I? 

O.     Yes. 

A.      It  was  not  charp^cd  to  my  account. 

O.      Xcvcr  went  into  your  account  at  all? 

A.     No. 

O.  All  you  are  charged  in  your  account  with  is 
four  hundred  dollars?  Which  was  the  purchase  i)rice 
of  the  land? 

A.  I  am  charn^ed  with  four  hundred  dollars,  and 
credited  with  five  hundred  dollars,  and  T  have  taken 
that  out  along  as  I  needed  it. 

O.  When  did  }'ou  next  make  a  charge  to  your 
account  on  this  Brumbaugh  land  claim? 

A.  That  I  cannot  say,  as  I  said,  I  charged  my  ac- 
count as  I  drew  the  money. 

O.  Did  not  you  take  credit  to  your  account  for 
eight  hundred  dollars? 

A.     Yes  sir. 

n.     And  you  described  the  land  in  it? 

A.     Yes  sir. 

O.     And  you  entered  that  in  your  account? 

A.     When  the  final  payment  was  made. 

O.  Tn  December  1904  you  got  eight  hundred  dol- 
lars on  the  land? 

A.     And  gave  a  deed. 

O.  Is  it  not  a  fact,  that  you  had  given  a  deed  in 
July  1902,  and  that  that  deed  was  destroyed  some 
time  about  December,  1904,  and  you  made  this  new 
(\Q<ii\  after  the  patent  was  issued? 
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A.     No  sir. 

Q.     It  was  not? 

A.     No  sir. 

Q.  Now  what  did  Booth  tell  you  about  these  girls 
getting  money  for  their  claims? 

A.  When  he  asked  me  to  go  to  Roseburg  and  pay 
the  expenses? 

Q.  He  didn't  tell  you  anything  about  loaning 
money  to  help  them  along? 

A.  The  understanding  was  that  he  wanted  me 
to  keep  the  account  separate,  and  that  is  the  reason 
that  the  accounts  were  kept  separate. 

Q.  Did  he  tell  you  that  he  was  going  to  stand 
good  for  Jordon's  claim  too? 

A.     No  sir. 

O.     Was  he  standing  good  for  that? 

A.     No  sir. 

O.  How  did  it  come  that  you  kept  this  separate 
just  the  same  as  you  did  the  others? 

A.      I  did  not  keep  his  separate. 

Q.     And  Roche  was  the  same  as  yours? 

A.     The  same  as  mine. 

O.  Now,  when  you  were  keeping  these  separate, 
why  did  not  you  charge  Lucy  and  Ethel  LaRaut  with 
the  money  that  you  had  paid  out  for  their  land? 

A.  Because  the  expenses  were  kept  in  a  separate 
account.     You  have  the  account  there. 

O.  Yes,  but  suppose  you  had  been  asked  what 
there  was  against  the  T.ucy  LaRaut  account,  what 
would  you  do? 

/\.     T  would  turn  to  the  account  of  the  Brumbaugh 


Booth- hell y  Lumber  Cotnpanij,  et  a  I         851 

land  claims  for  llic  cxi)cnscs  and  her  account  for 
I  he  money  advanced. 

(J.  Sui)pose  you  had  had  heart-failure,  and  a  new 
bookkeeper  had  come,  how  would  he  know  anything 
about  ,^"oini;'  to  the  lirumbauj^h  land  claims? 

A.     The  items  are  in  the  book.  I  assume  he  would. 

'O.  Take  the  Lucy  La  Rant  account,  where  is  the 
items  in  your  ledger  account  showini^'  that  liruni- 
baug;h  account? 

A.     There  is  nothinj^  in  that  account. 

[}.  How  would  anybody  know  that  that  account 
had  anything-  to  do  with  the  Brumbaugh  land  claim? 

A.  By  looking  at  the  stumpage  account,  where  all 
expenses  were  kept  on  the  Brumbaugh  land  claims. 

O.  I  am  assuming  that  }ou  had  had  heartfailure 
and  had  died,  what  is  there  in  the  records  of  the  com- 
pany, to  show  that  the  Lucy  LaRaut  account  had 
anything  to  do  with  the  Brumbaugh  land  claims? 

A.     It  was  in  the  Brumbaugh  land  claim  account. 

Q.  How  would  any  one  ever  know  that  it  was  in 
the  Brumbaugh  land  account? 

A.  It  was  in  the  books.  I  was  not  the  only  one 
that  knew. 

O.  \\m\  were  supposed  to  keep  a  set  of  books  that 
anybody  could  go  to,  and  find  out  about  it  without 
having  to  ask  anybody? 

A.      I  think  so. 

O.This  account  of  Lucy  LaRaut  does  not  have  any- 
thing to  do  with  the  account  of  the  Brumbaugh  land 
claim? 

A.     The  expenses  of  those  claims  were  kept  in  this 
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one  account. 

O.But  ihcrc  was  not  any  part  of  it  charged  to  Lucy 
LaRaut,  or  Ethel  LaRaut,  or  Stephen  LaRaut? 

A.      ]  think  that  shows  all. 

'O.     Your  books  does  not  show  the  account. 

A.     It  shows  what  there  is. 

Q.  Yet,  you  had  been  told  to  keep  them  separate, 
— to  keep  the  Lucy  LaRaut  and  the  Ethel  LaRaut 
account  separate? 

A.     Any  bookkeeper  that  understood  would  know. 

Q.  You  say  these  Brumbaugh  land  claims  were 
kept  separate  from  the  other  claims? 

A.     Yes. 

Q.     How? 

A.  Because  the  different  parties  were  charged 
with  the  money  advanced  on  these  claims. 

Q.  And  the  other  claims  that  the  company  got, 
that  was  not  done? 

A.  No,  it  was  not  done,  it  was  charged  to  the 
regular  stumpage  account. 

O.  I  wish  you  would  bring  me  your  book,  T  want 
to  see  what  the  difference  it  is,  how  soon  can  you  get 
that  ])()ok,  so  that  I  can  examine  your  stumi)age  ac- 
count? 

A.  T  can  get  the  book  for  you  if  you  want  it.  it 
will  lake  me  some  time  to  do  it. 

O.     How  long  will  it  take  you  to  get  it  here? 

A.  I  do  not  know,  I  would  have  to  go  to  Eu- 
gene and  get  it. 

O.  Couldn't  \()U  telegraph,  or  tele])hone  and  get 
it? 
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A.      1   presume  it  ini^hl  he  done. 
(It  was  ai^rced  tlial  the  witness  should  j^o  to  lui^ene 
and  f^et  the  hook  re(juested  hy  counsel.) 

O.  When  nou  went  down  there  to  the  land  office 
to  make  proof,  did  you  take  the  Jordon,  Roche  and 
iJrunihaugh  draft  in  }-(>ur  i)ocket? 

A.     No  sir. 

O.     Vou  did  not  do  that? 

A.     No  sir. 

■Q.  ^'l)U  did  carry  yours  and  the  La  Raut 
Girls'? 

A.     Yes. 

(j.      W'lin  paid  for  Stci)hen  and  Alice  La  Rant? 

A.      I  do  not  know. 

(J.     ^'ou  did  not  go  down  with  them? 

A.     No. 

(J.  1  )o  you  remember  the  execution  of  the  deeds 
and  tlie  delivrey  of  the  same  by  the  LaRaut  girls, 
and  Stephen  and  Alice  LaRaut? 

A.     I  do  not. 

'O.     Vou  do  not  recall  that? 

A.     No. 

Q.  Do  you  remember  anythini^"  about  the  Jordon 
deed  ? 

A.     No  1  do  not  remember  that. 

O.  Did  you  and  Roche  make  a  deed  at  the  same 
time? 

A.  I  think  we  did,  I  cannot  say  for  sure,  I  imagine 
we  did. 

O.  I  would  like  to  know  why  it  was  that  you  took 
the  Roche  claim  into  the  stumpage  account  on  July 
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31st,  1902. 

A.     For  the  same  reason  that  my  own  was  taken. 

Q.     Why? 

A.     Because  he  was  an  employe  of  the  company. 

O.     Tlien  did  he  get  a  hundred  dollars? 

A.     He  got  a  loan  of  five  hundred  dollars. 

Q.  How  long  after  he  made  proof  was  it  that  he 
deeded  this  land? 

A.     Well,  I  cannot  say,  it  was  shortly  after. 

Q.  The  money  had  all  been  advanced  long  be- 
fore? 

A.     It  was  yes. 

O.  And  you  were  charged  with  four  hundred  dol- 
lars and  so  was  Roche? 

A.     Yes. 

O.  But  you  gave  yourself  credit  for  five  hundred 
dollars,  and  you  got  one  hundred  dollars  more  than 
you  paid  out? 

A.  That  was  the  agreement  that  we  should  have 
a  loan  of  five  hundred  dollars. 

O.     Who  did  you  have  that  agreement  with? 

A.  Mr.  Kelly  was  the  one  that  I  had  the  agree- 
ment with. 

Q.     What  was  this  hundred  dollars  for? 

A.  You  refer  to  a  hundred  dollars,  there  was  no 
hundred  dollars,  it  was  simply  a  loan. 

O.  "^'ou  consider  the  loan,  but  you  charge  your- 
self with  four  hundred  dollars  for  the  ])urch;isc  price 
of  the  land  to  the  land  office? 

A.     ^'cs  sir  it  shows  there. 

Q.     And  you  did  not   cliari^c  yourself  rt  all.  and 
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never  (lid  cliari;e  yourself  with  the  eight  dollars 
which  you  was  paid  hy  the  lumber  company? 
for  publishing'  your  advertisement? 

A.     No. 

O.      Vou  never  were  charged  with  that? 

A.     Except  as  I  have  explained  it  there. 

O.  You  never  were  charged  with  seventy-two 
cents,  your  fare  to  Saginaw? 

A.     No. 

O.     Nor  with  your  supper  or  your  breakfast? 

A.     No  sir. 

Q.     And  your  dinner  on  that  trip? 

A.     No. 

Q.     Nor  with  your  fare  back  to  Eugene? 

A.     No. 

Q.  Nor  with  your  fare  and  expenses  going  down 
to  Roseburg,  and  making  proof  were  you? 

A.     No. 

Q.  None  of  those  items  were  ever  charged  to  your 
account  at  all? 

A.  No,  they  show  up  in  the  Brumbaugh  land 
claim  account. 

O.  They  never  were  charged  to  your  account  at 
all? 

A.     No. 

Q.  You  never  did  have  to  account  for  those  items 
at  all? 

A.  Nothing  further  than  that  you  will  find  them 
in  the  Brumbaugh  land  claim  account. 

O.  You  never  did  have  to  account  for  the  ten  dol- 
lars and  fifty  cents  fee  that  was  paid  to  the  land  of- 
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fice? 
A.     No. 

Q.     Nor  any  other  expense  in  regard  to  the  land? 

A.     Just  in  that  account. 

Q.  As  a  matter  of  fact,  your  land  cost  more  than 
four  hundred  dollars  was  a  little  excess  in  that? 

A.     I  do  not  remember. 

O.  Now  then,  when  you  come  to  your  books  about 
this  Roche  claim,  you  never  made  a  charge  to  his 
account  of  the  thirty  or  forty  dollars  that  the  com- 
pany had  advanced  for  expenses  and  fees? 

A.     No  sir. 

O.  But  he  did  get  a  credit  of  one  hundred  dol- 
lars in  excess  of  the  amount  charged  to  him  did  not 
he? 

A.  He  got  credit  for  the  loan  which  he  got  of 
five  hundred  dollars. 

■Q.  What  was  he  taking  a  loan  of  five  hundred 
dollars  when  the  outlay  was  four  hundred  thirty-four 
dollars? 

A.  Simply  because  no  agreement  had  been  made, 
for  what  he  should  get  for  his  land. 

O.     Yet,  you  were  going  to  sell  it  at  that  time? 

A.     There  was  no  agreement. 

Q.  You  intended  that  the  company  should  have 
the  land? 

A.  The  company  would  be  given  the  first  prefer- 
ence. 

O.  They  took  their  preference  by  carrying  the 
land  on  their  books  as  their  own? 

A.     No,  thev  did  not. 
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g.     Tliey  did  not? 

A.     No,  the  deeds  were  not  made  out. 

O.     lUii  the  books  showed  it  as  company  land? 

A.  'I'hc  books  showed  that  the  company  liad  ad- 
vanced so  much  on  the  huul. 

g.  Tlie  b()i)ks  showed  that  the  company  owned 
the  land,  and  it  was  carried  to  stumpage  accounts  the 
same  as  any  land  that  they  owned? 

A.     Yes. 

'Q.     What  was  the  stumpage  account  made  up  of? 

A.     Timber  lands. 

O.  just  an  account  of  the  land  owned  by  the 
company? 

A.  Well,  not  that  they  owned,  quite  often  money 
would  be  advanced  on  land. 

Q.  (iive  us  another  case  where  you  make  ad- 
vances on  land  outside  of  those  that  you  carried  to 
stumpage  account  before  you  had  any  deed  or  mort- 
gage or  other  paper? 

A.  I  cannot  think  of  any  just  now,  T  am  quite 
sure  there  were. 

Q.  You  recall,  do  you  not,  that  the  government 
was  very  busy  in  making  the  so-called  land  fraud 
investigations  about  the  time  your  account  was  cred- 
ited with  this  eight  hundred  dollars? 

A.  I  know  the  land  fraud  investigation  was  being 
made.    I  do  not  remember  the  date. 

O.  You  never  paid  any  taxes  on  this  land?  You 
did  not  have  it  cruised? 

A.     Nothing  more  than  when  I  was  over  them. 

O.     You  did  not  have  them  cruised  after  that? 
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A.     No  sir. 

Q.     The  company  attended  to  all  that? 

A.     I  do  not  remember. 

'O.  They  had  had  that  cruised  before  you  took  it 
up  at  all? 

A.     I  do  not  know. 

O.  Did  not  Brumbau,^h  tell  you  that  he  had 
cruised  them? 

A.     Yes. 

O.     He  knew  that  he  was  the  company  cruiser? 

A.     He  was  a  cruiser. 

O.     Did  not  he  tell  you  what  the  land  cruised? 

A.     He  gave  me  an  idea. 

O.  You  had  the  custody  of  the  records  and  cor- 
respondence of  the  company  had  you  not? 

A.     No  sir. 

O.  You  had  the  record  of  the  cruises  that  were 
sent  into  the  company? 

A.     Not  always. 

Q.     Nearly  always? 

A.     No,  I  cannot  say  that  I  did. 

Q.     Did  not  you  have  the  custody  of  them  ? 

A.     No. 

O.     Didn't  you  file  them? 

A.     No  sir. 

O.     Who  attended  to  that? 

A.  Well,  I  think  Mr.  Kelly  had  more  to  do  with 
that  than  any  one  else  at  that  time. 

O.  Who  was  manager  of  the  company  in  Sep- 
tember 1907? 

A.     George  Kelly  I  think,  he  was  acting  as  man- 
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ager. 

O.  Any  i)ayincms  that  were  made  in  1907  were 
made  ihron^ii  Mr.  Kelly's  authority? 

A.     Yes. 

U-  ^^^  you  remember  paying  Ethel  La  Rant  and 
I.ucy  La  Raul  l\vent}'-five  dollars  each  that  year? 

A.  1  do  not  remember  that  I  did.  I  presume  that 
I  did. 

O.  I  low  did  it  come  that  you  did  not  charge  them 
with  that? 

A.     Their  account  had  been  ruled  off. 

O.  Why  were  they  ruled  off  when  you  knew  they 
were  not  closed? 

A.     I  did  not  know  anything  about  that. 

O.  You  did  not  know  that  Mr.  Booth  was  carry- 
ing them  along  there,  and  that  the  company  was  car- 
ring  them  along  there  as  their  own  lands? 

A.  Their  accounts  were  closed  up  and  charged  in- 
to stumpage  accounts. 

■Q.  How  big  an  account  is  that  stumpage  account 
of  yours. 

A.  What  do  you  mean,  the  total  amount  of  the 
stumpage  account  in  dollars  and  cents? 

O.     No,  in  acres. 

A.     I  cannot  s;iy,  I  do  not  know. 

O.     Hundred  and  fifty  thousand  acres? 

A.     Somewhere  close  to  that. 

O.  ^'ou  could  keep  the  Lucy  and  Ethel  LaRaut 
accounts,  a  little  account  of  three  or  four  hundred 
dollars,  by  running  it  into  that  large  account,  better 
than  vou  could  keep  it  in  their  individual  names? 
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A.     It  was  easy  to  determine  as  to  the  amount. 

Q.  Now,  when  you  made  a  charge  in  1907,  there 
on  lots  one,  two,  seven  and  eight,  and  lots  nine,  ten, 
fifteen  and  sixteen,  section  twenty-eight,  township 
21  south  of  range  2  west,  of  fifty  dollars,  and  suppose 
I  would  come  along  and  wanted  to  see  what  Lucy 
LaRaut's  account  amounted  to  how  would  I  know- 
that  that  was  the  Lucy  LaRaut  and  Ethel  LaRaut 
claims? 

A.  There  is  nothing,  the  name  was  not  mentioned, 
but  the  description  here  shows  whose  land  it  was. 

O.  You  do  not  have  it  entered  up  against  the  in- 
dividual? 

A.     It  is  simply  in  the  stumpage  account. 

■Q.  Would  you  consider  that  way  of  keeping 
books,  there  u'ithout  any  index  to  it,  or  anything  to 
indicate  the  date  when  it  was  paid,  an  easier  way  to 
keep  an  account  in  the  name  of  Luc}^  LaRaut,  and" 
by  keeping  it  in  her  own  name  properly  indexed? 

A.     Well,  her  account  had  been  ruled  off. 

O.     It  was  not  closed,  why  was  it  ruled  off? 

A.     It  was  balanced. 

O.  You  rule  an  account  off  every  time  it  is  bal- 
anced? 

A.     Sure. 

Q.  You  do  not  reopen  it  any  more  until  another 
transaction  occurs  in  it?  Then  you  reopen  it,  why 
did  n(jt  you  reopen  it  when  these  transactions  oc- 
curred? 

A.     I  cannot  say  as  to  that. 

Q.      Is  not  the  reason   that  you  did  not  reopen  it 
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because  this  iransaction  had  nolliino^  lo  do  with  Lucy 
LaRaut  or  Ethel  LaRaut,  and  that  the  land  was 
owned  by  the  comi)an}'? 

A.  I  was  evidently  instructed  ])y  Mr.  Kelly  to  put 
that  account  in  that  way. 

O.  \\)\\  supposed  tliat  that  was  just  an  expense 
growing  out  of  the  land? 

A.     No,  I  knew  nothing  about  it. 

O.  \\)U  always  considered  that  the  company 
owned  the  land? 

A.     I  did  not  know. 

O.  Vou  so  understood  it  when  you  carried  it  into 
the  stumpage  account? 

A.     I  have  told  you. 

O.  You  never  would  have  carried  this  land  into 
that  stumpage  account,  if  you  had  not  thought  that 
it  belonged  to  the  company? 

A.  If  T  had  been  instructed  to  do  so,  T  would  have 
entered  it. 

O.  But  you  were  not  instructed  every  time  you 
made  an  entry  in  your  book  were  you? 

A.     It  is  owing  altogether  on  the  account. 

Q.  You  do  not  remember  of  receiving  any  instruc- 
tions to  enter  those  in  the  stumpage  account? 

A.  I  would  not  have  entered  it  had  I  not  received 
instructions. 

O.     Why? 

A.     p]ecausc  T  had  no  authority  to  do  it. 

O.  When  the  company  gets  a  deed  to  land  and 
3'ou  pay  out  money  on  account  of  it  does  John  Kelly 
or  George  Kelly  or  Booth  have  to  run  around  and 
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tell  3'ou  how  to  enter  it  on  the  books? 

A.  They  give  me  authority  to  pay  out  money  be- 
fore I  do  so. 

Q.  When  you  pay  out  money  for  land  you  enter 
it  in  the  stumpage  account  when  the  title  comes  to 
the  company? 

A.     Yes. 

'O.     And  not  otherwise? 

A.     How  do  you  mean,  otherwise? 

Q.     Unless  the  land  does  come  to  the  company? 

A.  Well,  I  do  not  know  always  when  the  company 
receives  the  title. 

Q.  When  you  do  not  receive  the  title  you  charge 
it  to  what  account? 

A.  If  Mr.  Dixon  told  me  to  charge  it  to  stumpage 
account,  I  would  do  so,  he  was  manager. 

Q.  Regardless  of  whether  that  was  proper  in  re- 
lation to  the  rest  of  your  accounts  ? 

A.  He  would  give  me  some  directions  how  it  was 
to  be  done. 

Q.  Well  it  must  keep  those  managers  up  there 
pretty  busy  directing  you  how  to  make  entries  in 
your  book? 

A.  They  are  not  making  entries  every  day  in  the 
stumpage  account. 

O.     You  were  about  this  time,  were  you? 

A.     No. 

O.     Those  years? 

A.     No  sir. 

O.  Who  instructed  you  to  enter  that  land  in  the 
stumpnge  account  of  the  company? 
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A.  As  T  said  Ijcforc,  Mr.  Kelly  was  manat^cr  and 
he  told  me  thai  I  could  take  credit  for  $500.00. 

{}.  l\ell\-  lold  }-ou  to  enter  that  in  the  slunipage 
account  ? 

A.      He  evidently  did,  or  I  would  not  have  done  it. 

[).  hon't  you  know  that  John  Kelly  never  told 
you  whero  to  make  a  sini^le  entry  in  your  books?  He 
is  not  a  bookkeeper? 

A.      I  think  you  are  mistaken  about  Kelly. 

O.     He  did  tell  you  then  where  to  enter  it? 

A.     Xaturally  it  would  go  into  that  account. 

O.  It  would  naturally  go  into  that  account  be- 
cause the  land  ])ecame  the  land  of  the  company? 

A.     No. 

0.  Who  told  you  to  enter  Roche's  land  in  the 
stumpage  account? 

A.     John  Kelly. 

Q.  Who  told  you  to  pay  him  $100.00?  You  gave 
him  credit  for  $100.00  more  than  he  paid  out? 

A.     He  just  took  credit  the  same  as  I  did. 

0.  You  closed  out  the  account  then  as  to  those 
matters? 

A.  No,  Mr.  Roche's  and  my  account  are  not 
closed. 

Q.  Because  you  continued  on  with  other  trans- 
actions? 

A.     Yes. 

Re-Direct  Examination. 

Questions  by  Mr.  A.  H.  TANNER. 

Q.  Now,  this  amount  of  $500.00  that  you  have 
referred  to  as  a  loan,  was  that  an  estimated  amount 
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to  cover  the  cOvSt  of  the  land,  expenses  and  etc.? 

A.     No,  sir,  that  was  simply  a  loan  on  the  land. 

O.  Do  you  recall  what  the  expenses  were  outside 
of  the  four  hundred  dollars,  or  whatever  was  paid  to 
the  government  for  the  land? 

A.     I  cannot  say. 

'O.  Now,  you  have  referred  to  a  stumpage  accoimt 
other  than  this  stumpage  account  that  is  here  in  evi- 
dence connected  with  these  Brumbaugh  Land  Claims, 
— were  these  items  or  any  of  them  in  this  account 
entered  in  that  other  stumpage  account,  than  the  one 
that  appears  here? 

A.     No  sir. 

O.  And  this  stumpage  account  as  I  understand 
you,  is  a  separate  account  that  was  kept  of  these  par- 
ticular claims? 

A.  These  accounts  were  kept  separate,  but  when 
they  received  credit  they  were  charged  in  that  stump- 
age account. 

O.  What  stumpage  account, — this  stumpage  ac- 
count that  is  here? 

A.  They  were  charged  in  the  general  stumpage 
account. 

O.     Why  was  that  done  that  way? 

A.  Well,  it  was  July,  these  accounts  were  closed 
in  July,  1902. 

Q.  Had  this  payment  of  $800.00  that  is  charged 
lierc  in  this  account  anything  to  do  with  the  land 
fraud  investigation  referred  to? 

A.     None  whatever. 

O.      At  the  time  you  oj-jcncd  this  account  referred 
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lo  and  wiiich  is  here  in  evidence  as  an  exhibit,  did 
you  lia\c  any  idea  of  any  investigation  of  the  so- 
called  land  frauds  at  that  time? 

A.     No  sir. 

Q.  ^'(^u  sinipl)  entered  the  account  in  a  way  that 
would  he  intelligible  to  you,  and  the  other  officers 
of  the  company? 

A.     Yes. 

O.  Now,  is  it  not  a  fact,  that  in  all  other  purchases 
of  land  except  these  eight  claims,  no  account  was 
kept  with  the  individuals,  but  the  amount  paid  was 
credited  to  cash,  and  charged  to  stumpage  account? 

A.  Yes  sir,  it  was  either  cash,  or  the  bank.  It 
was  owing  to  how  the  amount  was  paid. 

'O.  No  account  was  kept  with  the  individuals  from 
whom  the  purchase  was  made  at  all,  was  it? 

A.     No  sir. 

O.  Is  it  not  a  fact,  that  this  stumpage  account 
that  you  have  referred  to,  includes  expenses  for  cruis- 
ing and  all  other  expenses, — taxes  and  so? 

A.     No,  not  taxes. 

O.     Not  taxes,  but  other  expenses. 

A.     Cruising,  that  is  charged  to  cruising. 

Re-Cross   Examination. 
Questions  by  Mr.  JOHN  McCOURT. 

O.  Just  shovv  me  where  any  expense  for  cruis- 
ing or  other  expenses  connected  with  those  claims 
was  charged  to  Stephen,  Alice  LaRaut,  Edward  Jor- 
don,  Roche,  yourself  or  Brumbaugh? 

A.     There  is  nothing  in  that. 
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Q.  Nothing  to  show  that, — it  was  never  charged 
against  either  of  them? 

A.     I  do  not  know  what  the  claims  cruised. 

O.  Yon  did  know  that  von  went  to  Roseburc:  and 
spent  twenty  or  thirty  dollars? 

A.     Yes. 

■Q.     Was  that  charged  against  you? 

A.     No,  that  was  charged  in  that  other  account. 

O.  It  had  nothing  to  do  with  the  account  against 
you? 

A.     It  was  included  in  this  group. 

O.  Was  it  included  in  the  general  stumpage  ac- 
count? 

A.     Yes. 

Q.  The  expenses  of  the  company  on  acquiring 
land? 

A.  It  was  charged  to  this  account  and  after- 
wards transferred  into  the  stumpage  account. 

A.  Show  where  it  was  charged  to  this  account 
that  you  speak  of. 

A.     This  Brumbaugh  Land  Group. 

O.  Which  did  not  have  anything  to  do  with  you. 
or  Lucy  LaRaut,  or  any  of  the  other  individuals? 

A.     It  was  not  charged  to  their  account. 

O.  It  was  general  expenses,  charged  to  the  ex- 
pense account  of  the  company,  the  same  as  any  other 
expenses  incurred  by  them? 

A.     In  a  different  way. 

O.  It  was  charged  against  the  Brumbaugh  land 
claims,  the  same  as  the  expenses  against  the  Saginavv^ 
Mill,  or  some  other  bill,  or  store,  was  charged  against 


Booth-Kelly  Lu?nber  Company,  et  al        367 

the  Saginaw  Mill  or  Store? 

A.      ^'es  sir. 

O.  And  went  into  your  general  ex])enses  ac- 
count?    When  you  transferred  it? 

A.     Yes. 

Q.  The  account  you  took  it  to,  was  the  Bruni- 
haugh  land  claim  account,  and  not  Stephen  LaRaut, 
or  Alice  LaRaut,  or  Ethel  LaRaut,  or  Lucy  LaRaut? 

A.      It  was  afterwards  charged  into  the  stumpage. 

Q.  ft  was  never  charged  against  any  of  those  peo- 
ple? 

A.     No. 

O.  It  was  charged  to  the  general  expenses  of  the 
company  in  relation  to  acquiring  those  lands  on 
Brumbaugh  Creek? 

A.  No  sir,  I  was  requested  to  keep  tliem  sep- 
arate. 

O.     Keep  what  separate? 

A.     The  expenses. 

O.     Where  did  you  keep  them  separate? 

A.     In  the  Brumbaugh  Land  Claim  account. 

■Q.  You  were  also  told  to  keep  the  Saginaw  Mill  or 
Store  expenses  as  shown  in  this  account? 

A.     Yes. 

Q.  And  you  kept  those  expenses  in  relation  to  the 
Brumbaugh  Land  Claims  just  as  you  kept  the  ex- 
penses of  the  Saginaw  Mill,  and  charged  them  all  up 
generally? 

A.  The  Saginaw  plant  expenses  were  charged  to 
that  plant. 

O.     And   the   expenses   of   the   Brumbaugh    Land 
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Claim  were  charged  to  the  Brumbaugh  Land  Claim, 
and  not  to  the  individuals? 

A.     It  shows  that  it  was. 

Q.     It  never  was  charged  to  the  individuals? 

A.     No. 

O.     And  you  opened  up  that  account     in     March 
1902,  that  Brumbaugh  Land  account? 

A.     Yes. 

O.     Before  the  claim  had  ever    been    proved    Uj) 
on  ? 

A.     Just  after  they  had  been  filed. 

O.     After  they  had  been  filed? 

A.     Yes. 

"0.     After  there  had  been  some  expenses  incurred 
in  relation  to  them? 

A.     Yes  sir. 

Q.     And  you  carried  them  right  along  there  from 
that  time  on  ? 

A.     Yes. 

O.     Until  you  closed  that  out  on  July  3Lst? 

A.     No,  December  31st. 

Q.     July  31st,  when  they  were  charged  to  stump- 
age  generally? 

A.     Yes. 

O.     The  last  entry  in  the  account  shows  July  31st, 
1902? 

A.     Yes. 

O.     The  dale  that  each  of  you  got  $100.00:^ 

A.     Yes. 

Q.     Now  then,  if  the  account  of  Ethel  and  Lucy 
La  Raul,  and  ihesc  olhcr  i)arlics  was  to  he  kept  sep- 
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.'irately,  why  did  not  you  charj^c  into  llicir  several 
accounts  these  expenses  that  were  charo-eahle  t(i  tluir 
respective  claims? 

A.      I  cannot  say. 

"O.  If  you  had  heen  told  to  kecj)  I  hem  separate, 
so  you  could  determine  how  much  the  company  had 
heen  out  on  each  one  of  the  claims,  that  would  he  the 
natural  way  to  do  it  would  not  it? 

A I  \o\\  can  tell  hy  taking  the  two  accounts  with 
the  individuals  and  the  Brumhaugh  Land  account. 

O.     You  have  been  over  that  before? 

A.     Yes. 

O.  Suppose  a  man  came  into  the  Booth-Kelly 
Lumber  Compan}-  with  a  new  bookkeeper  and  want- 
ed to  know  what  the  Ethel  LaRaut  account  was,  it 
would  show  $400  paid  on  May  the  8th,  and  on  July 
31st,  $100,  and  a  credit  of  $500  on  July  31st? 

A.     That  is  the  way  the  account  shows. 

Q.  That  would  be  the  end  of  that,  and  all  he 
would  sec? 

A.     On  the  face  of  it,  yes. 

O.  There  is  no  reference  to  any  Brumbaugh 
Land  Claim  in  there? 

.\.  ft  shows  that  the  account  is  there, — the  Brum- 
baugh Land  Account. 

O.     Look  at  that  Ethel  La  Raut  account. 

A.  It  does  not  show  in  that  individual  account, 
but  the  Brumbaugh  Land  Account  was  in  our  books 
the  same  as  the  individual  account. 

Re-Direct  Examination. 
Questions  bv  Mr.  A.  H.  TANNER. 
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Q.  Is  is  not  a  fact  Mr.  Dunbar,  that  there  are 
many  charges  and  items  in  this  stumpage  account 
where  the  company  does  not  come  into  possession  of 
the  land? 

A.     I  do  not  just  understand  the  question. 

Q.  Well,  for  instance, — suppose  the  company, 
was  looking  at  a  tract  of  land  with  a  view  of  buying 
it,  and  incurred  expenses  in  cruising,  and  did  not  buy 
it  finally, — how  would  the  expenses  be  entered  in 
that  case? 

A.  We  kept  what  we  called  a  cruising  account, 
and  all  of  the  expenses  of  cruising  would  be  charged 
to  that  account,  and  charged  into  the  stumpage  ac- 
count at  the  end  of  the  year. 

Q.     It  all  goes  into  the  stumpage  account? 

A.     It  goes  into  the  stumpage  account  eventually. 

O.  That  would  be  so  whether  the  company  got 
the  land  or  not? 

A.     Yes  sir. 

O.  How  long  has  that  been  the  custom  of  keep- 
ing the  accounts  in  that  way,  and  charging  it  finally 
into  the  stumpage  account? 

A.  It  has  always  been  since  I  have  1)een  with  the 
company. 

O.  Is  it  not  a  fact  now  Mr.  Dunbar  that  those 
items  formerly,  I  do  not  know  what  your  late  practice 
has  been,  but  formerly,  they  would  be  charged  di- 
rectly into  the  stumpage  account? 

A.  Do  you  mean  the  early  transfer  to  the  com- 
pany? 

Q.     At   this  time  in   question   along  in    1902  is  it 
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noi  a  fact  thai  expenses  of  that  kind  wonld  he  charg- 
ed into  tlie  stumpage  account  directly? 

A.  \)()  you  mean  after  they  kept  a  cruising  ac- 
count? 

O.     Yes. 

A.      I    cannot  answer  that. 

O.     Do  you  remember  about  that? 

A.     I  do  not  remember. 

O.  How  is  it  about  the  purchase  of  land,  what  is 
the  fact  about  that, — where  would  those  items  be 
entered  in  the  first  instance? 

A.     You  mean  land  that  we  bought, — timber  land? 

Q.     Yes. 

A.     To  stumpage. 

O.  How  about  taxes, — was  there  a  separate  ac- 
count kept  of  taxes  ? 

A.     Yes  sir.  \ 

O.     What  is  this  stumpage  supposed  to  include? 

A.  It  includes  money  paid  for  timber  lands,  and 
cruising  expenses. 

Q.  Does  it  include  any  other  expenses  attending 
the  acquisition  of  the  land? 

A.     Any  expenses  pertaining  to  the  land. 
Further  Cross  Examination 
Ouestions  by  Mr.  JOHN  McCOURT. 

O.  I  direct  your  attention  Mr.  Dunbar  to  this 
stumpage  account  again,  which  has  been  introduced 
in  evidence  here,  and  ask  you  in  what  sort  of  a  book 
you  kept  that, — what  do  you  call  the  book? 

A.     Kept  it  in  a  ledger. 

O.     Now  this  part  of  the  account,  then  as  shown 
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here  what  are  those  sums  of  money, — this  $500  and 
this  charge  of  $301.03  in  1902  and  different  charges 
along  down,  was  this  stumpage  account  charged  with 
those? 

A.     Yes. 

Q.     What  corresponding  credits  occur  there? 

A.  These  accounts  are  credited, — these  different 
ones  with  the  money  that  is  shown  in  this  ledger  ac- 
count 

O.  How  does  that  stumpage  account  balance 
them? 

A.     The  stumpage  account  does  not  balance. 

O.     Does  not  balance? 

A.     No. 

Q.     You  charged  it  with  what  ? 

A.     Money  paid  out. 

'O.     Charged  it  with  money  paid  out? 

A.     Yes  sir. 

O.     What  credit  does  it  receive? 

A.  Well,  it  receives  credit  for  the  amount  of  tim- 
ber cut  in  the  yearly  operations. 

Q.  What  entry  is  made  of  land  that  you  pur- 
chase ? 

A.     Do  you  mean  moneys  paid  out  for  land? 

Q.     Yes. 

A.  It  is  charged  to  the  stumpage  account.  That 
is  the  way  the  account  is  kept,  but  you  understand, 
the  stumpage  account  is  never  balanced  as  long  as 
you  have  any  timber  lands. 

Q.  Does  it  get  credit  for  the  land  that  you  se- 
cure? 
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A,     Not  unless  tlicre  is  a  sale. 

O.      Is  it  cliars;-ed  to  any  land  that  you  secm-c? 

A.     Sure. 

(J.  That  is  what  I  am  trying  to  get  at, — T  am  try- 
ing to  ascertain  whether  or  not  that  account  would 
get  credit  with  the  acquisition  of  the  land,  or  charged 
with  the  sum  of  money  paid  in  the  hrst  instance? 

A.  It  shows, — the  figures  that  you  have  there 
shows  that  it  would. 

'O.     That  is  not  the  w\ay  it  appears  in  your 

A.  Yes  it  appears  in  our  ledger  just  as  we  have 
it  here.     Stumpage  is  charged  with  that  amount. 

O.  So  far  as  S.  A.  LaRaut  is  concerned  in  the 
stumpage  account  itself,  is  it  charged  in  that  account? 

A.  Those  entries  are  taken  from  the  stumpage 
account. 

Q.  Now  the  taxes  that  were  paid  were  they 
charged  to  any  separate  tract  of  land? 

A.     No,  they  were  not. 

Q.  You  never  charge  any  taxes  to  these  separate 
tracts  of  land  involved  in  this  suit? 

A.     Not  that  I  know  of. 

O.  The  company  paid  those  taxes  right  along  in 
a  lump  sum  upon  these  lands  as  well  as  any  other 
land  owned  by  the  company? 

A.  I  cannot  say,  I  did  not  go  through  the  tax  rolls 
myself. 

Q.  There  is  not  any  charge  to  these  particular 
tracts  of  land  for  any  specific  sum  paid  for  taxes? 

A.     Not  separately. 

O.     Nor  otherwise? 
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A.     I   cannot  say. 

'O.  There  were  quite  a  number  of  employes  of  the 
company  who  took  up  land  in  1901,-1902,-1903,  were 
there  not? 

Counsel  for  defendant  objects  to  the  question  as 
immaterial. 

A.     The  ones  which  you  see  there. 

O.     There  were  a  lot  more  besides  these? 

A.     Not  that  I  know  of. 

O.  Did  not  the  company  advance  money  to  a  good 
many  people  to  take  up  timber  land  there? 

A.     Not  that  I  know  of. 

O.     There  were  some  were  there  not? 

A.  Just  those  that  are  shown  there  are  the  only 
ones  that  I  can  remember  of. 

O.  In  case  the  company  did  advance  sums  of 
money  to  other  people  to  take  timber  claims  you 
would  keep  the  account  in  identically  the  same  man- 
ner as  you  were  keeping  them  under  these  persons 
names? 

A.  They  might  do  that,  and  again  they  might 
not. 

Q.      \'ou  do  not  knov.'  whether  they  did  or  not? 

A.     No. 

Q.  What  is  your  best  recollection  aljout  it, — you 
being  the  bookkeeper  of  the  company  for  the  last  ten 
or  twelve  years? 

A.  Well,  it  would  be  charged  to  them,  or  charged 
to  stumpage. 

Q.  Tt  would  naturally  be  charged  to  the  indi- 
vidual would  not  it? 
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A.     \ot  always. 

(J.  Well  supjmsc  Mr.  Ji^hn  Kelly  came  nishinj^  in 
I  here  sonic  day  and  wanted  to  know  how  the  account 
of  r>ill  Jones  stood, — do  you  mean  to  say  that  you 
would  carry  an  account  a  way  over  in  stumpage 
some  where  to  he  ahle  to  tell  how  the  account  stood? 

A.  1  do  not  know  whether  there  was  any  account 
with  liill  Jones. 

O.  In  case  Bill  Jones  had  received  some  advances 
in  connection  with  the  tinihcr  entry,  how  would  that 
he  entered? 

A.      It  mi.nht  he  char^^ed  to  him. 

O.     Of  course. 

A.     But  the  account  might  he  either  way. 

Further  Direct  Examination. 
Questions  hy  Mr.  A.  H.  TANNER. 

O.  There  was  no  Bill  Jones,  as  a  matter  of  fact 
was  there? 

A.     Xo. 

O.  Is  it  not  a  fact  that  these  arc  all  the  claims 
where  the  company  advanced  money? 

A.  I  just  told  Mr.  McCourt  T  had  no  rememhcr- 
ance  of  any  other. 

(j.  If  there  had  been  any  other,  you  would  have 
been  apt  to  know  about  it,  would  not  you? 

A.     I  presume  T  would. 

(Witness  excused.) 

THOMAS  ROCHE,  is  called  as  a  witness  for  the  de- 
fendant and  being  first  duly  sworn  testifies  as  follows : 
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Direct  Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

Q.     State  3'our  name,  age  and  occupation. 

A.  Thomas  Roche,  age  56;  residence  Eugene,  oc- 
cupation bookkeeper  at  present. 

Q.  Are  you  in  the  employ  of  the  Booth-Kelly  Lum- 
ber Company,  and  if  so  how  long  have  you  been  in  the 
employ  of  that  company  as  bookkeeper? 

A.     Yes,  about  ten  years. 

O.     Where  have  your  duties  been  performed? 

A.  At  the  general  office,  mostly,  but  I  worked  at  each 
of  the  mills  at  times,  but  I  worked  mostly  at  the  gener- 
al office. 

Q.     In  Eugene? 

A.     Yes. 

O.  Where  were  you  employed  along  about  1902, 
when  you  filed  on  this  timber  claim  ? 

A.     At  Eugene. 

Q.  Do  you  recall  the  circumstance  of  your  filing  on 
this  timber  claim  involved  in  this  suit? 

A.  ^'es,  I  got  knowledge  that  it  would  be  possible 
tor  me  to  get  a  claim,  and  T  thought  it  would  be  a  good 
thing  and  I  took  it. 

O.     Did  you  take  that  claim  for  your  own  benefit? 

A.     Yes  sir. 

O.  And  did  you  take  it  for  the  purpose  of  making 
what  you  could  out  of  it  for  yourself? 

A.     Yes  sir. 

O.  Had  you  prior  to  filing  on  the  claim  i)romised  to 
sell  it  t(»  any  one,  or  deed  it  to  them,  or  anything  of  that 
kind? 
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A.     Xn  sir. 

\).  ll.'.d  you  made  any  contract  or  signed  any  pajjcr 
or  made  any  aji;recnients,  either  verbally  or  in  writini^ 
whatever  hefnre  you  took  the  claim,  or  before  you  prov- 
ed up  on  it,  to  sell  it  to  anybody  elese  at  all? 

A.     No  sir. 

Q.     Or  to  sell  the  timber  on  it  ? 

A.     Xo  sir. 

( ).  Was  any  other  person,  firm  or  corporation  inter- 
ested in  any  way  with  yon  in  the  taking  of  this  claim, 
— I  mean  to  say,  had  you  agreed  in  any  way  to  sell  or 
dispose  of  it  to  anybody  else? 

A.     No  sir. 

(J.      Ditl  you  ins])ect  the  land  before  filing  on  it? 

A.     Yes. 

O.  Who  did  you  go  up  to  where  the  land  is  with  who 
went  with  you? 

A.     Dan  Brumbaugh  and  Ed.  Jordan. 

Q.     Air.  Jordan  went  with  you? 

A.     Yes  sir. 

Q.  And  went  up  there  together  and  looked  at  the 
claim  did  you? 

A.     Yes  sir. 

Q.  And  then  did  you  go  to  Roseburg  to  file  on  your 
claims  ? 

A.     Yes  sir. 

O.     Who  went  with  you  at  that  time? 

A.  We  made  the  trij)  all  at  one  time.  Dan  Brum- 
baugh and  Ed  Jordan,  we  went  right  along. 

Q.     You  all  went  up  there  together  did  you? 

A. Yes  sir. 
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Q.  And  then  did  you  go  back  and  prove  up  on  the 
land  in  the  regular  way? 

A.     Yes,  and  ])rove  up  in  the  regular  way. 

O.     Who  were  the  witnesses  on  your  claim? 

A.  I  think  it  was  Ed.  Jordan  and  Dan  Brumbaugh, 
that  is  my  recollection. 

O.  Had  you  spoken  to  Mr.  Kelly,  about  get- 
ting the  timber  claim  for  you  ? 

A.     Not  that  I  recollect  of,  I  do  not  think  I  did. 

O.  How  did  you  come  to  get  knowledge  that  you 
could  get  a  timber  claim? 

A.  Well,  as  near  as  I  can  remember,  it  was  Mr. 
Dunbar  that  spoke  to  me  about  it,  T  presume  in  connec- 
tion with  his  claim. 

O.  ^^ou  were  working  there  together  in  the  office? 
A.     Yes,  it  was  he  that  gave  me  the  imformation. 

O.  Well,  how  did  you  arrange,  or  did  you  arrange 
for  the  money  to  pay  for  the  lands,  what  arrangement 
did  you  make  about  it  ? 

A.     I  borrowed  it. 

O.     From  whom? 

A.     The  Booth-Kelly  Lumber  Company. 

Q.     How  was  that  done,  just  explain  it? 

A.  I  got  the  money  and  it  was  charged  to  my  ac- 
count. 

Q.     Charged  up  to  your  account? 

A.     Yes. 

Q.  State  whether  or  not  it  was  the  practice  or  cus- 
tom of  the  officers  or  employes  of  the  com]:)any  to  have 
a  running  account  with  the  company  and  to  draw  on  it. 
;ind  when  thev  wanted  to  over-draw  their  accounts  at 
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limes  ? 

A.      It  is  llic  practice  willi  a  s^axjcl  many. 

(J.     Did  you  have  such  an  account  at  that  time? 

A.     Ves  sir. 

O.     Now.  when  was  it  that  you  sold  this  land,  to  the 
P'( with- Kelly  Lumber  Company? 

A.     1   think  along  towards  the  latter  part  of   1904. 

O.     Did  you  make  a  deed  about  that  time? 

A.     About  that  time,  my  recollection  is  that  it  was 
about  that  time,  T  do  not  remember  the  exact  date. 

(J.     How  much  did  the  company  pay  you   for  that 
claim  ? 

A.     $1300.00  altogether. 

Q.     How  was  that  paid? 

A.     It  was  ])aid  by  giving  credit  to  my  account. 

Q.     And  }'ou  subsequently  got  the  money,  did  you, 
to  balance  the  account? 

A.     Yes,  sure  I  got  the  money? 

Q.     Did  you  take  that  claim  Mr.  Roche,  in  good  faith 
and  for  your  own  benefit? 

A.     Yes  sir. 

O.     Do  you  remember  that  Mr.     Edward     Jordan 
went  to  Roseburg  with  you  at  that  time  that  you  went  up 
iind  filed  on  your  claim? 
A.     Yes  he  went  with  me. 

Q.  He  testified  in  his  examination  in  this  case  that 
in  some  con\'ersation  with  you,  or  in  your  presence,  that 
he  said  that  one  hundred  dollars  was  very  little  to  eet 
out  of  it,  but  that  it  was  better  to  get  that  than  nothing, 
and  that  you  nodded  your  head, — did  not  say  anything, 
but  nodded  your  head, — did  you  ever  have  such  a  con- 
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versation  as  that  ? 

A.     I  have  no  recollection  of  it,  or  any  part  of  it. 

O.  \Vas  there  any  talk  or  understanding  among  you 
that  you  were  to  get  $100.00  out  of  it  or  anything  of 
that  kind? 

A.  No  sir,  there  was  no  conversation  like  that 
not  with  me. 

Q.  Did  you  when  you  went  up  to  prove  up  on  the 
land  carry  the  expense  money,  and  the  money  to  pay  the 
government  for  the  land? 

A.     Yes,  I  took  the  money. 

O.  Did  you  have  the  money  to  pay  for  Jordan's 
claim? 

A.     Yes. 

O.     And  the  others  ? 

A.     Yes  sir. 

Q.     What  shape  was  that  in,  was  it  a  draft  or  check? 

A.  I  cannot  answer  that  question,  because  I  do  not 
know. 

Q.  You  do  not  remember  whether  it  was  a  draft  or 
a  check? 

A.  No,  I  do  not,  a  great  many  of  the  details  of  my 
going  to  Roseburg  and  locating  land  I  have  entirely 
forgotten. 

Cross  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

Q.  How  long  have  you  been  working  for  the  Bo^<^h- 
Kelly  Lumber  Co.? 

A.     About  ten  years. 

O.     Tn  what  capacity? 

A.     Bookkeeper. 


Douth- Kelly  Lumber  Company,  ei  id        381 

(J.      W  hat  pari  of  the  company's  books  did  you  keep? 

A.  .\!y  particular  part  of  the  work  was  on  the  sales 
account. 

y.     What  sort  of  sale,  lumber  sales? 

A.     Sales  of  lumber. 

y.  Who  is  your  immediate  boss?  Under  whose  di- 
rections are  you? 

A.     Well,   Mr.  Dunbar,  he  is  the  chief  bookkeeper. 

y.      Vou  are  just  under  him? 

A.     Yes. 

y.      Vou  are  what  they  call  head  bookkeeper? 

A.     1  do  not  know  what  you  call  it. 

y.     Are  you  a  married  man? 

A.  Yes  sir,— my  wife  is  dead.  Well,  I  tell  it  was 
just  about  that  time  that  my  wife  died,  and  for  that  rea- 
son my  memory  is  not  very  clear  about  the  details  of 
those  transactions. 

y.  You  deeded  this  land  to  the  Booth-Kelly  Co.  in 
July  1902,  did  not  you? 

A.     My  recollection  is  that  it  was  about  1904. 

y.     Did  not  you  make  two  deeds? 

A.     Not  that  I  remember  of. 

y .       You  would  have  remembered  it  if  you  had  ? 

A.     I  would  be  apt  to. 

y.  Did  not  you  make  a  deed  along  there  about  July 
31st,  1902,  when  the  company  credited  you  with  five 
hundred  dollars,  or  some  thing  of  that  kind? 

A.     I  do  not  remember  of  it? 

y.  The  company  carried  your  land  along  in  that 
stumpage  account  from  that  time? 

A.     T  think  from  1902,  yes. 
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O.  What  authority  did  the  company  have  to  carry 
It  in  their  stumpage  account? 

A.  About  1902  or  about  the  time  that  that  five  hund- 
red dollars  was  credited  to  my  account,  there  was  a 
kind  of  an  understanding  that  eventually  the  land  would 
revert  to  them. 

O.  You  expected  to  make  a  deed  as  soon  as  you  ob- 
tained title? 

A.     Yes,  and  I  gave  a  deed  finally. 

Q.  But  you  did  not  make  the  deed  at  that  time, 
which  was  kept  off  the  record  ? 

A.     Not  that  I  know  of. 

Q.  Did  they  pay  you  one  hundred  dolalrs  at  that 
lime? 

A.     \A'hat  time?    What  hundred  dollars ? 

O.  One  hundred  dollars  over  and  above  the  four 
hundred  dollars  that  you  were  charged  with? 

A.  1  was  charged  with  five  hundred  dollars  all  to- 
gether, 

O.  Your  account  is  charged  with  Five  Hundred 
Dollars? 

A.     Yes. 

Q.  And  you  were  credited  with  four  hundred  dol-, 
lars? 

A.  I  was  charged  with  four  hundred  dollars,  and 
1  was  credited  with  five  hundred  dollars,  that  is  my 
recollection  of  it. 

O.     In  reference  to  these  lands? 

A.     I  think  so. 

Q.     Look  at  the  transcript  of  it,  and  see  ? 

A.     Well,  that  may  be,  but  this  credit  of  $100,  was  to 
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lake  up  this  four  luiiulrcd  dollars,  and  one  hundred  dol- 
lars that  1  got  in  sonic  other  way.  I  have  been  ad- 
vandced  money  several  times. 

O.  Vou  have  one  hundred  dollars  over  and  above 
what  you  had  been  out  on  the  claim,  in  fact  you  had  not 
been  out  anything  personally  ? 

A.  Why,  1  hope  not,  it  would  be  a  very  poor  thing 
if  1  had  been  out  a  dollar. 

O.  During  that  period  you  got  one  hundred  dollars, 
on  your  timber  claim,  or  in  relation  to  your  timber 
claim  ? 

A.  I  got  it  for  some  purpose,  I  do  not  know  what  it 
was. 

O.  Now,  you  got  credit  for  eight  hundred  dollars 
later  ? 

A.     Yes  sir. 

U-  ^o  3-0U  recall  that  that  was  about  the  time  that 
there  was  a  rather  vigorous  and  alarming  land  fraud 
prosecution  down  here  in  Portland? 

A.  I  do  not  know,  I  did  not  pay  any  particular  at- 
tention to  those  things. 

Q.  Vou  did  not  pay  any  particular  attention,  but 
people  around  you,  and  the  Booth-Kelly  Lumber  Com- 
l)any  were  paying  some  particular  attention? 

A.  How  they  may  have  felt,  I  do  not  know,  be- 
cause I  had  nothing  to  do  with  their  business. 

O.  You  understand  at  that  time,  that  they  were 
somehow^  alarmed  at  some  action  of  Mr.  Heinie  in  re- 
lation to  Mr.  R.  A.  Booth  ? 

A.  There  may  have  been  some  such  a  thing,  but  as 
I  say,  J  did  not  pay  any  attention  to  it. 
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O.     ^''oii  (lid  not  feel  alarmed  about  it? 

A.     No. 

Q.  What  was  the  reason  that  you  were  carrying  Jor- 
dan's money  along  with  you? 

O.  1  do  not  know.  I  often  went  with  people  and 
paid  their  expenses.  I  paid  it  owt  of  one  purse,  so  as  to 
keep  account  of  it. 

0.     What  people  was  that? 

A.     1  cannot  name  them,  Ed.  Jordan  was  one. 

O.  You  frequently  went  down  there  with  crowds  of 
people  to  Roseburg? 

A.  No,  not  there, — there  has  been  times  that  I  have 
been  out  occasionally. 

O.     For  the  Booth-Kelly  Lumber  Company? 

A.  No,  a  great  many  years  before  I  ever  seen  the 
Booth-Kelly  Lumber  Company. 

Q.  You  never  carried  money  that  was  advanced  by 
the  Booth-Kelly  Lumber  Company?  Up  there,  except 
this  time? 

A.     I  cannot  say  as  to  that. 

Q.  You  do  not  recall  the  reason  wliy  you  carried  the 
money  instead  of  Jordan? 

A.  No,  I  do  not  know  any  particular  reason  for 
it. 

Q.  Did  you  pay  Jordan's  expenses  down  there  ?  Ho- 
tel bill,  railroad  fare,  etc.  ? 

A.     T  think  I  paid  all  his  expenses. 

O.     Paid  the  fees  at  the  land  office? 

A.     I  did. 

Q.     Who  gave  you  the  money  to  do  that  with  ? 

A.     I  got  it  from  the  company,  I  do  not  know  who 
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54a \c  it  to  me. 

(J.  W  ho  <;a\c  y<»u  msiiiiciMns  to  pav  all  of  Jordan's 
expenses  there? 

A.      I  think  it  was  Mr.  J)unl)ar. 

(J.      Nou  think   Mr.   Dunhar  told  you  that? 

A.     Yes. 

O.  Did  he  tell  you  to  pay  Brumbaugh  expenses 
too? 

A.  1  do  not  think  I  paid  Brumbaugh's  expenses,  I  do 
not  know  whether  I  did  or  not. 

O.  \(m  refer  to  Harry  Dunbar,  the  l)ookkeei)er 
down  there  for  the  Booth-Kelly  Lumber  Company? 

A.     Yes  sir. 

O.     You  say  that  Dunbar  told  you  about  this  land? 

A.     I  think  it  was  he  that  told  me  about  it  first. 

O.     He  had  gone  and  filed  on  his  timber  claim? 

A.  I  think  I  went  before  he  did.  It  was  not  conven- 
ient for  both  of  us  to  leave  the  office  at  the  same  time. 

Q.     Did  he  know  about  the  land  before  you  did? 

A.     Which  land? 

O.  That  you  filed  on?  Did  he  tell  you  where  you 
could  get  a  piece  of  land  ? 

A.  I  do  not  know.  It  might  have  been  Dan  Brum- 
baugh that  1  had  my  information  from,  he  was  the  cruis- 
er that  located  us. 

O.  Did  not  John  Kelly  tell  you  about  the  timber 
claim  ? 

A.  He  possibly  might  have  said  something,  but  it 
was  very  little,  whatever  John  Kelly  talked  to  me  about 
it. 

O.     Had  not  he  talked  to  vou  about  it? 
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A.  I  do  not  know  as  to  that,  but  there  was  not  much 
fsaid. 

Q.     Brumbaugh  was  not  there  at  Eugene  was  he? 

A.     I  think  I  met  Brumbaugh  at  Cottage  Grove. 

Q.  You  understood  he  was  to  meet  you  there  before 
you  left  Eugene? 

A.     Yes  sir. 

Q.  And  you  left  Eugene  for  the  purpose  of  going 
out  and  visiting  this  claim? 

A.     Yes. 

O.  And  you  understood  that  Brumbaugh  was  to 
show  it  to  you  ? 

A.     Yes. 

Q.  And  John  Kelly  told  you  that  he  would  pay  the 
expenses  ? 

A.  Either  he  or  Dunbar,  I  do  not  remember  which 
of  them  told  me.  John  Kelly  was  not  in  the  office  all 
the  time,  but  Dunbar  was,  and  whatever  instructions 
Mr.  Kelly  or  Mr.  Booth  would  have  to  come  to  me  it 
came  mostly  through  Dunbar. 

Q.  Now  these  items  of  expenses  that  you  paid  out  for 
Jordan  and  yourself,  and  the  fees,  etc.,  up  there  at  the 
land  office,  they  were  not  charged  against  you  on  the 
books  of  the  company  ? 

A.     No,  not  a  dollar,  I  do  not  think. 

Q.     Nor  in  general? 

A.  I  do  not  know,  you  might  call  a  hundred  dollars. 
I  do  not  know  how  that  was  carried. 

Q.     You  did  not  give  any  concern  about  that? 

A.     No,  I  did  not. 

D.     You  did  not  care  what  it  cost  those  fellows  to 
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pay  vulir  exi)cnses  for  getting  the  claim,  that  was  their 
concern  ? 

A.     Ves,  I  cared  a  good  deal  about  it. 
Q.     \ou  never  cared  enough  to  find  out  about  it. 
A.      I  xN-as  more  careful  about  their  funds  than  I  was 
about  ni}'  own. 

O.  \'ou  never  ascertained  whether  it  was  charged 
against  you  or  not? 

A.      I  have  no  recollection  of  it. 

Q.  As  a  matter  of  fact  3-ou  know  now  it  was  never 
charged  against  you  ? 

A.     I  do  not  know  without  looking  over  the  account. 
Q.     You  have  not  looked  over  the  account  to  find  out 
l)efore  coming  down  here  ? 
A.     No  sir. 

Q.  And  you  had  nothing  to  do  with  the  keeping  of 
these  Items  in  the  books  that  appear  to  have  been  tran- 
scribed here  ? 

A.     I  have  nothing  to  do  with  that. 

Q.     Nothing  to  do  with  the  entries  in  the  books  ? 

A.     Possibly  I  might  have  had  some  of  it. 

Q.     That  matter  was  not  under  your  direct  charge? 

A.  No  not  under  my  direct  charge —any  entriet  I 
made  I  was  told  to  make,  and  it  might  be  possible  that  I 
entered  all  of  these  entries,  but  I  do  not  know. 

Q.  You  were  aware  of  the  fact  that  from  1902  on  the 
Booth-Kelly  Lumber  Company  were  carrying  those 
lands  including  you  timber  claim  in  their  stumpage  ac- 
count, as  their  own  lands  ? 

A.     It  is  in  the  stumpage  account. 
Q.     You  knew  that  all  the  time? 
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A.     Yes  sir. 

Q.  Do  you  know  why  it  was  carried  in  the  stumpage 
account  ? 

A.     It  was  a  fine  place  to  put  it. 

Q.  A  fine  place  to  put  land  that  belonged  to  the 
company  ? 

A.     What? 

Q.  It  was  a  convenient  place  to  put  land  that  be- 
longed to  the  company? 

A.     Yes. 

O.  You  understood  at  the  time  Mr.  Roche,  and  Mr. 
John  Kelly  understood  at  the  time  that  the  company 
would  get  this  land  of  yours  ? 

A.     I  do  not  know  sir. 

O.     You  thought  they  would  ? 

A.  No  I  did  not  give  it  a  thought, — T  thought  they 
might  after  a  time. 

0.     What  were  you  going  to  do  with  it  ? 

A.     I  wanted  to  sell  it. 

Q.     When  did  you  first  try  to  sell  it? 

A.     When  1  knew  it  ^^•as  mine. 

Q.  You  knew  it  was  yours  when  you  got  this  hund- 
red dollars  on  July  31st  1902? 

A.     Yes  sir,  1  knew  it  was  mine  then. 

Q.  That  was  what  you  expected  to  get  out  of  it,  was 
not  it? 

A.     Oh,  no. 

Q.  Did  you  not  tell  Jordan  that  it  was  pretty  hard 
to  have  to  sell  it  for  a  hundred  dollars — that  you  were 
throwing  away  your  right  for  a  hundred  dollars,  or 
words  to  that  effect? 
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A.     No. 

Q.     Jordan  is  not  telling-  the  truth  about  that? 

A.     I  do  not  know. 

O.     Vou  did  not  tell  Jordan  that? 

A.     No  sir. 

O.  Vou  expected  that  that  was  all  you  were  going  to 
get  out  of  it  when  you  got  that  hundred  dollars  did  not 
you? 

\.     No,  I  did  not  expect  anything  of  the  kind. 

Q.  Why  did  you  suppose  that  the  company  or  John 
Kelly  did  not  charge  against  your  account  all  the  ex- 
penses they  were  out  in  regard  to  getting  that  land? 

A.     I  do  not  know. 

O.  Did  you  suppose  that  was  due  to  an  understand- 
mg  with  you  that  you  were  acting  for  them  in  taking  the 
land? 

A.  There  was  no  understanding  whatever  between 
us  in  regard  to  it  at  all.  I  got  the  claim  for  my  own 
good. 

Q.     They  were  helping  you  to  do  that? 

A.     As  they  often  have  done,  yes  sir. 

0.  They  were  helping  you,  like  they  were  helping 
Stephen  LaRaut? 

A.  I  do  not  know  anything  about  other  people  at 
all. 

Q.  They  gave  you  nine  hundred  dollars  and  Stephen 
LaRaut  $150.00? 

A.  I  do  not  know  how  much  LaRaut  was  paid.  I 
do  not  know  how  much  any  body  was  paid. 

Q.  At  the  time  that  you  got  this  eight  hundred  dol- 
lars, you  were  bookkeeper  for  the  company,  and  entered 
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a  good  deal  of  their  records  and  other  transactions  ? 

A.  I  was  bookkeeper  there  as  I  said  before,  but  mat- 
ters pertaining  to  land,  or  deeds,  or  anything  like  that 
was  entirely  out  of  my  regularly  appointed  work,  be- 
cause my  regular  work  consisted  in  keeping  up  the  cur- 
rent live  accounts  with  customers,  that  was  my  part  of 
the  business. 

O.  Vs[\th.  the  exception  that  when  you  went  up  on 
this  land  deal,  you  carried  the  money  and  paid  the  ex- 
penses ? 

A.  I  have  carried  money  since  that  belonged  to  the 
company.     And  possibly  I  may  again. 

Q.  What  salary  were  you  receiving  at  the  time  that 
you  took  this  timber  claim? 

A.     I  do  not  know  sir. 

O.     Well,  about  what? 

A.  I  should  say  about  a  hundred  dollars  a  month, 
at  that  time. 

Q.  What  did  you  get  w4ien  you  started  in  with  the 
company  ? 

A.     T  started  in  to  wark  for  the  company  at  $55  a 

month. 

Q.     That  was  ten  years  ago? 

A.     Yes. 

O.     And  you  had  been  working  about  tv/o  years? 

A.  About  a  year,— I  said  that  by  guess,  a  hundred 
dollars  a  month,  I  do  not  know,  it  might  have  been  sev- 
enty-five or  eighty-five. 

p.  You  were  raised  about  ten  dollars  a  year  right 
r.lonf^,  five  or  ten  dollars  a  month  each  year  ? 
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A.  Figure  it  any  way  you  have  a  mind  to,  prohahly 
it  would  work  out  tliat  way. 

Re-Direct  Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

Q.  Now,  this  matter  of  five  hundred  dollars, — coun- 
sel kept  asking  you  about  one  hundred  dollars, — was 
there  any  hundred  dollars  paid  you  at  any  time  ? 

A.  I  think  not.  Thought  about  that  time  my  ac- 
count was  charged  with  a  hundred  dollars. 

Q.  Was  not  that  included  in  the  five  himdred  dol- 
lars ? 

A.  The  five  hundred  dollars  was  to  take  care  of 
that  hundred  dollars,  and  four  hundred  dollars.  My 
account  was  badly  over-drawn,  so  1  was  allowed  to  take 
credit  for  that  much. 

Q.  Now  you  were  not  under  any  obligation  or  ex- 
pectation to  sell  this  land  to  the  Booth-Kelly  Lumber 
Company  up  to  the  time  you  sold  it  were  you? 

A.     No  sir. 

Q.  You  continued  to  be  the  owner  of  the  land  up 
to  the  time  that  you  did  sell  it  to  them,  did  not  you? 

A.     Yes  sir  I  considered  myself  so  any  way. 
Re-Cross  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

Q.  Was  the  final  receipt  for  this  land  dehvered  to 
you  ? 

A.     Yes  sir. 

Q.     Was  the  patent  delivered  to  you? 

A.     I  think  so. 

Q.     Who  did  you  get  the  patent  from? 

A.     I  think  it  was  mailed  to  me. 
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Q.     By  whom? 

A.  By  the  government  I  suppose,  or  the  land  office 
— 1  do  not  know  where  it  came  from. 

O.     You  do  not  have  any  recollection  of  that? 

A.     No. 

O.     You  never  had  it  in  your  possession? 

A.     Yes,  I  had  it  for  a  while. 

O.  Arc  you  sure  of  that,  is  it  not  a  fact  that  some 
months  before  you  deeded  this  land,  the  last  time,  that 
you  deeded  it  in  1904,  and  that  John  Kelly  got  posses- 
sion of  that  patent  through  Frank  E.  Alley  of  Roseburg, 
and  that  he  had  the  receipt  and  sent  it  up  there  ? 

A.     1  do  not  know. 

Q.  As  a  matter  of  fact,  when  you  got  this  hundred 
dollar  credit  on  your  account,  and  even  before  that  in 
fact  when  you  first  came  back  from  Roseburg,  you  turn- 
ed over  the  final  receipt  to  John  Kelly  ? 

A.     Not  that  I  know  of,  no  sir. 

Q.  You  would  not  swear  that  you  did  not,  would 
you  ? 

A.     No  sir,  I  do  not  remember. 

O.  Is  it  not  your  best  impression  that  you  turned 
that  final  receipt  over  to  John  Kelly  when  you  first  came 
liack  from  Roseburg? 

A.      r  cannot  tell  you. 

O.  That  you  brought  Jordon's  along  with  you,  and 
turned  them  both  over? 

A.     T  cannot  remember,  no  sir. 

Q.     Yf)U  cannot   remember  anything  about  it? 

A.  No,  T  will  tell  you  the  reason  why,  my  recollec- 
tion r)f  n  great  many  of  the  details  has  passed  away,  and 
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I  trust  that  you   will   never  i^o  through   what   T   wenl 
through  in  1901. 

(Witness  excused.) 

JOHN  F.  KELLY,  is  called  as  a  witness  for  the  de- 
fendant and  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

O.     State  your  name,  age,  occupation,  and  residence? 

A.     John  F.  Kelly,  53  years  old,  I  am  farming. 

Q.  State  what  your  connection  was  with  the  defend- 
ant the  Booth-Kelly  Lumber  Company,  and  when  it  be- 
gan, and  when  it  terminated. 

A.  Well,  I  was  president  in  the  first  place,  and  af- 
terwards vice-president,  and  at  the  time  I  terminated  my 
connection  with  the  company,  I  was  just  a  director  in 
the  company. 

Q.  Did  you  assist  in  the  organization  of  the  com- 
pany? 

A.     Yes  sir. 

O.  And  continued  with  it  downi  until  about  what 
time  ? 

A,     I  think  five  years  ago. 

O.  Have  you  any  interest  as  a  stockholder,  or  other- 
wise in  the  company  at  this  time? 

A.  No  sir.  It  was  about  five  years  ago  that  T  went 
out  as  director  and  I  have  had  no  interest  since  that  time. 

O.  When  did  your  interest  in  the  company  termi- 
nate ? 

A.  Well,  I  think  it  was  along  perhaps  in  August  or 
September,  1910. 

O.     Since  that  time  you  have  not  had  any  interest 
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in  it? 

A.     None  whatever. 

O.  State  what  position  you  occupied  in  the  company 
along  in  1902  when  these  claims  in  dispute  in  this  suit 
were  taken  up  by  these  entrymen  and  entrywomen  ? 

A.     I  was  vice  president  at  that  time  I  think. 

O.  What  relation  did  you  have  towards  the  land  de- 
partment of  the  company?  And  in  bunying  and  selling 
its  lands  ? 

A.  Well  I  did  the  principal  part  of  the  purchasing 
of  the  land  at  that  time. 

Q.  State  in  a  general  way  briefly  what  the  plant  of 
the  company  consisted  of  at  that  time? 

A.     The  entire  plant? 

O.     I  mean  in  mills, — where  did  you  have  mills  ? 

A.  W^e  had  a  mill  at  Saginaw,  one  at  Coburg  and 
one  at  Wendling  and  I  think  one  at  Springfield  at  that 
time. 

Q.  \\'hat  is  the  fact  as  to  whether  or  not  the  timber 
land  acquired  by  the  company  was  mainly  tributary  to 
these  mills? 

A.     Yes  sir. 

O.     And  for  what  purpose  were  they  acquired  ? 

A.     To  back  up  the  operations  of  the  mills  probably. 

O.     Were  you  acquainted  with  Edward  Jordan? 

A.     Yes  sir. 

Q.  Was  he  an  employe  of  the  company  at  that  time 
along  about  1902? 

A.     \'cs,  and  ])rior  to  that, 

O.  How  long  had  he  been  working  for  the  com- 
pany ? 
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A.      rp  to  1902,  do  you  nican 

O.      \\'s  up  to  the  tiiue  he  filed  on  that  timlicr  claim? 

A.     1  presume  five  or  six"  years. 

O.     Where  did  he  work  and  in  what  cai)acity? 

A.  1  le  had  worked  at  Saginaw,  as  a  common  lahor- 
tr  and  as  a  kind  of  suh-foreman,  and  he  had  worked  at 
Cohurg  as  a  yard- foreman. 

O.  Do  }ou  recall  the  circumstance  of  his  wanting 
to  file  on  a  timber  claim,  and  if  so,  state  the  facts? 

A.     ^'es  1  remember  the  circumstances. 

O.     State  the  circumstances  under  which  he  filed? 

A.  Well,  ^Ir.  Jordan  spoke  to  me  a  number  of  times 
about  securing  a  timber  claim  for  him, — that  he  had  not 
used  his  rights,  and  was  anxious  to  exercise  it.  T  at 
that  time  was  engaged  in  looking  up  land  purchases  for 
the  company,  and  in  doing  that,  we  sometimes  found  va- 
cant lands  and  frequently  parties  looking  after  locations 
asked  me  to  find  them  timber  claims,  and  he  among  the 
rest.  1  remember  that  this  land  was  in  a  tract  up  in 
what  was  called  the  "Brumbaugh  River  tract"  and  I  told 
him  of  it,  and  he  went  up  and  looked  at  the  land,— 
went  up  and  examined  it  and  filed  on  it. 

O.  He  testified  here  that  you  called  up  over  the  tel- 
ephone when  he  was  working  at  Cc^burg  and  asked  him 
if  he  did  not  want  to  take  a  timber  claim,  or  something 
of  that  kind.     Do  you  remember  that?* 

A.  I  perhaps  called  him  on  the  telephone  and  told 
him  that  I  had  found  a  claim  that  he  might  take  if  he 
wished. 

0.  What  (lid  you  tc:1  hiin  p.'~!f:ut  tnlirg  the  claim 
if  anything,  what  occurred  about  it? 
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A.  I  think  he  came  over  to  Eugene  that  day,  or  per- 
haps the  next  day,  and  I  met  him  there,  and  gave  him  the 
numbers  of  the  land,  and  directed  him  to  meet  Brum- 
l/augh  at  Cottage  Grove,  and  he  would  show  him  the 
corners  and  take  him  over  the  land. 

0.     When  did  you  next  see  him  ? 

A.  T  think  he  went  direct  from  there  to  Roseburg 
and  made  his  filing. 

O.     From  where  do  you  mean? 

A.  From  Cottage  Grove,  or  from  the  land.  He  went 
on  the  Roseburg  and  made  his  filing,  and  I  think  per- 
haps he  returned  the  evening  of  the  same  day,  and  I  saw 
him  that  evening  after  he  returned. 

Q.  Did  you  see  him  after  he  had  proved  up  on  the 
claim  ? 

A.     Yes  I  saw  him  frequently,  every  few  days. 

O.Did  he  call  at  the  ofiice  when  he  came  back  from 
filing  on  the  land,  do  you  remember? 

A.  J  think  when  he  came  back  from  Roseburg  that 
evening  he  took  ni}-  horse  and  buggy  and  drove  to  Co- 
burg  that  evening. 

Q.  Did  you  have  any  conversation  with  him  at  that 
time  about  his  filing  on  the  claim? 

A.     About  his  having  filed? 

Q.     Yes. 

A.  I  do  not  recollect  that  I  did  have  any  convc^rsa- 
tion,  but  i)erhaps  I  did. 

O.  ^V)u  understood  at  that  time  that  he  had  filed  on 
the  claim,  did  you? 

A.     Yes  sir. 

O.     Well  do  vou  remeniber  seeing  him  when  he  came 
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hack  from  prf)ving  up  on  the  claim? 

A.      \'cs.  1  remember  that  distinctly. 

y.     What  occurred  at  that  time? 

A.  Well,  1  think  he  came  to  me  when  he  came  back 
and  handed  me  the  final  receipt  to  his  claims  and  asked 
me  to  keep  it  for  him. 

O.     Well,  did  you  take  it? 

A.     I  think  1  did,  yes  sir. 

Q.  Now,  Mr.  Kelly,  when  if  any  time  was  there  any 
arrangement  made  with  Mr.  Jordan  about  buying  his 
claim  ? 

A.  That  was  the  time  that  he  gave  me  the  final  re- 
ceipt. 

O.  Had  you  made  any  agreement,  or  any  arrange- 
ment with  him  prior  to  that  time  to  buy  the  claim,  or 
that  he  would  take  the  claim  for  the  benefit  of  you  or 
the  Booth-Kelly  Lumber  Company? 

A.  No  sir,  in  fact,  I  explained  to  him  that  he  could 
not  do  anything  of  the  kind. 

O.  You  understood  that  it  was  against  the  law  at 
that  time  to  induce  or  hire  him  to  take  it  up  for  you,  or 
anything  of  that  kind,  did  you? 

A.     Yes  sir. 

Q.  And  you  explained  to  him  you  say,  that  you  could 
not  agree  to  buy  it,  and  could  not  make  any  such  agree- 
ment with  him  before  that  time? 

A.  Yes,  because  he  told  me  that  he  did  not  have  the 
money  to  make  his  proof  and  pay  his  expenses  ets. 

O.  What  arrangement  was  made  with  him  about 
furnishing  him  the  money  to  pay  for  the  land  ? 

A.     I  told  him  that  we  would  advance  him  the  mon- 
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ey  to  pay  for  the  land  and  his  expenses. 

Q.     And  how  was  that  to  be  repaid  ? 

A.     When  he  sold  his  claim. 

O.     He  agreed  to  that,  did  he? 

A.     He  did. 

O.     When  was  the  deed  obtained  from  him,  do  you 
remember  the  date? 

A.     I  think  the  deed  was  given  in  July  of  the  same 
year. 

Q.     1902? 

A.     I  think  so. 

Q.  He  made  the  deed  then  before  the  patent  issued, 
or  do  you  remember  about  that  ? 

A.     I  think  he  did,  but  I  am  not  positive  about  that. 

Q.     But  it  was  after  the  final  receipt  had  been  issued  ? 

A.     Yes. 

Q.     What  did  you  pay  him  for  the  claim? 

A.  You  mean  altogether?  The  money  that  he  re- 
ceived ? 

Q.     Yes. 

A.  About  five  hundred  dollars,  or  five  hundred  fifty 
dollars,  including  expenses  and  all. 

Q.  Was  the  balance  of  that  amount  over  and  above 
the  expenses  and  cost  of  the  land  paid  to  him  about  the 
time  that  the  deed  was  made? 

A.     Yes  sir,  I  think  so,  I  think  about  the  same  time. 

Q.  Do  you  remember  the  circumstances  of  taking  the 
(\Q:(t(\  from  him? 

A.     Yes  sir. 

O.     Just  state  what  they  were. 

A.     Well,   he   and   his   wife  had   some   trouble   and 
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wctc  .ihoiii  lo  separate.  I  tliink  she  had  gone  to  her 
folks  in  Grants  Pass  and  he  was  anxious  to  get  the 
thing  ck)sed  uj)  and  get  what  he  could  out  of  it  before 
he  instituted  proceedings  against  him  for  divorce.  He 
told  me  this  and  I  made  a  trip  over  to  where  he  was 
working.  I  sometimes  made  tw^o  or  three  trips  a  week, 
and  one  of  these  trips  which  I  made  over  there,  Mr. 
Dunbar  went  along  and  we  made  out  a  deed  before  we 
went  over,  and  Mr.  Jordan  signed  the  deed  there  and  I 
l)aid  him.  I  tliink  he  had  bought  a  horse  from  me,  and 
owed  me  and  I  paid  him  the  balance.  I  think  we 
agreed  at  that  time,  that  the  purchase  price  of  the 
claim  would  be  five  hundred  and  fifty  dollars,  or  one 
hundred  dollars  over  and  above  the  four  hundred  and 
fifty  dollars  that  the  claim  had  cost;  and  I  paid  him  the 
balance,  and  this  deed  w-as  sent  to  Grants  Pass  and  his 
wife  signed  it. 

O.  Was  that  the  reason  for  taking  the  deed  over? 
That  he  vv anted  to  get  the  claim  to  himself? 

A.  Yes  sir.  He  told  me  three  or  four  times  about 
his  having  trouble  with  his  wife,  and  that  he  would  like 
to  have  the  matter  closed  up. 

0.  You  testified  I  think,  if  I  am  not  mistaken  that 
you  told  idr.  Jordan,  that  you  would  advance  the  money 
to  pay  the  expenses  of  the  land,  did  not  you? 

A.     Yes  sir. 

O.  When  was  that?  When  did  you  make  that  ar- 
rangement with  him? 

A.  I  think  that  was  the  time  that  he  came  over  to 
se  about  where  the  claim  was. 

O.     That  is  when  he  started  in  to  file  on  the  claim? 
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A.     Before  he  started  in  to  file  on  the  claim. 

Q.  And  you  say  the  arrangement  was  made  about 
buying  it,  when  he  brought  you  back  the  final  recepit  ? 

A.     Yes  sir. 

Q.     Now,  you  know  D.  H.  Brumbaugh? 

A.     Yes  sir. 

O.  State  whether  or  not  he  was  an  employe  of  the 
company  at  that  time? 

A.     Yes  sir. 

O.  How  long  had  he  been  an  employe  of  the  com- 
pany ? 

A.  I  think  he  had  worked  for  us  more  or  less  for  two 
or  three  years  at  that  time. 

Q.     In  what  capacity? 

A.  Well  he  had  done  some  compass  work,  and  a 
little  cruising  in  a  rough  way,  and  he  had  done  some 
blasting  on  the  creek  up  there,  and  I  think  he  had  also 
acted  in  the  capacity  of  firewarden. 

O.  State  what  the  fact  is  as  to  whether  or  not  he  had 
asked  you  about  getting  a  timber  claim? 

A.     Yes  sir  he  had. 

O.     And  what  did  you  tell  him? 

A.  1  told  him  that  if  he  could  find  a  good  location, 
he  was  looking  around  among  the  timber,  and  on  his 
own  account  some, — that  if  he  could  find  a  good  location 
in  there,  we  would  advance  him  the  money  to  make  his 
proof  and  to  pay  his  expenses. 

O.  Did  he  go  ahead  and  take  the  claim  under  that 
arrangement? 

A.     Yes  he  did. 

O.     Was  there  any  understanding  or  agreement  what- 
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ever  before  he  proved  up  on  llic  claim  that  he  should 
sell  It  to  the  company,  or  that  he  was  taking  it  for  the 
benefit  of  tiie  comi)any,  or  anything  of  that  kind  ? 

A.     No  sir. 

O.  Did  the  company  hire  him  and  agree  to  i)ay  him 
one  hundred  dollars  to  go  up  there  and  take  a  claim 
for  the  Company? 

A.     No  sir. 

Q.  And  you  say  that  no  such  arrangement  was 
made  with  him? 

A.  No  sir,  there  was  no  such  an  arrangement  made 
b}'  me. 

[}.  \\  hen  did  vou  make  the  arrangement  with  him  to 
buy  his  claim? 

A.  W^ell  f  do  not  think  there  was  ever  anything  said 
about  buying  his  claim  for  a  number  of  months,— I  do 
not  think  that  I  saw  him  for  three  or  four  months  after 
he  filed  on  his  claim. 

Q.  Well,  it  was  after  the  final  proof  was  not  it,  that 
you  made  the  arrangement  to  buy  it? 

A.     Yes  sir. 

O.  Do  you  remember  how  much  you  paid  out  for  his 
cliam? 

A.  I  think  all  together  about  five  hundred  fifty  dol- 
lars, or  seventy  or  seventy-five  dollars,  some  where  along 
there. 

Q.  What  were  those  claims  worth  in  there  on  the 
Brumbaugh  Creek  at  that  time? 

A.  Well,  they  w^ere  worth  all  the  w^ay  from  three, 
dollars  and  a  half  to  five  dollars  an  acre. 

O.     Had  you  been  buying  other  land  in  there? 
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A.     Yes  sir. 

Q.  And  have  you  any  letters  or  any  data  to  show 
the  land  bought,  or  the  prices  paid  in  that  vicinity? 

A.  Yes  sir,  I  looked  over  our  deeds  and  the  consid- 
erations of  some  sixty  or  seventy  odd  claims,  which  we 
bought  in  there,  and  in  other  townships,  tributary  to 
cur  mill,  and  have  got  the  data  of  it. 

O.     Will  you  produce  it  if  you  have  it  with  you  ? 

A.     (Witness  produces  document). 

O.  I  will  ask  you  to  state  from  your  list  or  from  any 
other  data  that  you  are  able  to  swear  to  that  the  consid- 
eration expressed  there  in  this  list  is  the  true  and  cor- 
rect price  paid  for  this  land? 

A.  Well,  I  have  not  check  this  off  myself,  after  the 
list  was  made,  I  read  the  descriptions,  and  the  considera- 
tions from  the  deeds  to  one  of  our  stenographers,  who 
prepared  this,  and  I  presume  that  it  is  correct. 

Q.  And  the  prices  paid  there  are  the  true  considera- 
tions ? 

A.     Yes  sir. 

Q.  Substantially  the  true  considerations  paid  for  the 
land? 

A.     Yes  sir. 

Q.     As  shown  there? 

A.     Yes  sir. 

Counsel  for  defendant  offers  in  evidence  the  docu- 
ment last  produced  by  the  witness,  and  the  same  is 
objected  to  by  counsel  for  the  government,  for  the 
reason  that  it  is  too  remote,  because  the  dates  with 
a  few  exceptions  are  from  two  to  three  years  prior 
to  the  time  in  f|uesi(Hi,  and  for  the  further  reason  that 
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it  ai)])cars  tlial  llic  consideration  mentioned  was  not 
the  true  criterion  of  the  amount  paid  for  the  land  or 
the  \aluc  thereof.  The  document  is  received  and 
filed  in  evidence,  marked  defendant's  Exhibit  No.  L, 
and  is  in  words  and  figures  as  follows,  to-wit : 
DEFENDANT'S  EXHIBIT  NO  L. 

Name.  Date  Acreage  Description. 

Lizzie   R.    Forrest,   August  29,   1899.     400  36-15-1    W 

Estimate— 15,000,000,  price  $1,200.     Per  average  M  8c. 

George    McClintock,   August    12,    1901.     320   16-15-1    E. 

Estimate— 16,000,000,  price  $1,920.     Per  average,   12c. 

B.   E.  Britt.  June  10,  1899.     160  16-15-1    E 

Estimate— $9,400.00.  price  $1,000.00.  Average  per  M  lO^^c. 

VV.    W.    Meyers,    May    3,    1902.      164.40    18-15-1    E 

Estimate  5,100,000,  price  900.     Average  per  M  17^c. 

B.    F.    Einn,    July    3,    1899.      160    20-15-1    E 

Estimate— 3,300.00,  price  $2,200.-10.     480.  28-15-1 E.     18.350.000. 

F.    M.    W^heeler,    June    27,    1899.      80    22-12-1     E 

Estimate— $6,600.00,  price  $300.00.     Average  per  M  4y2C. 

R.    M.    Bingham,    Dec.    18,    1900.     80   22-15-1    E 

Estimate — 4,400.00,  price  $350.     Average  per  M. 

L.   D.   Forrest  un   1-3,   Mar.  24,   1899.     480  26-15-1    E. 

Estimate— 31,200.00,  price  $333.33.     Average  3. 

A.   C.  Woodcock,   1-3,   Mar.  29,   1899.     480   26-15-1    E. 

Estimate— 31,200,000,  price  $333.33.     Average  3. 

S.   H.    Friendly,   Marh.   20,   1899.     480  26-15-1    E. 

Estimate— 31,200,000,    price    $333.33.  Average  3. 

Geo.    A.    Maines,    Apr.   22,    1899.      160    30-15-1    E. 

Estimate— 10,400,00,  price  800.     Average  7i^c. 

Cameron    D.    Maines,   Apr.   22,    1899.      160.64   30-15-1    E. 

Estimate— 6,900,000,  price  $800.     Average  llj^. 

Wm.    Eudy,    July    3,    1899.      160    32-15-1     E. 

Estimate— 12,000,000,  price  550.     Average  4i^. 

Bessie    Rickman,    June    26,    1900.      160    12-16-1    W. 

Estimate— 2,600,000,  price  $600.     Average  per  M  23. 

Dnl.    Hoffman,    Apr.    15,    1899.      160    2-16-1    E. 

Estimate  10,800,000,  price  $800.00.     Average  per  M  7i^. 

Geo.    H.    Kelly,    Aug.    22,    1902.      160    4-16-1     E. 
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Name.  Date  Acreage  Description. 

Estimate— 9.200,000,  price  $1,000.     Average  per  M  11. 

E.   Holgate,  July  9,   1900.     40  6-16-1    E. 

Estimate— $2,000,000,  price  160.     Average  per  M  6^. 

Franklin    Decker,    May   31,    1899.      120   6-16-1    E. 

Estimate— 4,100,000,  price  500.     Average  per  M  12. 

John    Davies,    Apr.    13,    1899.      160    6-16-1    E. 

Estimate— 8,000,000.      160    8-16-1     E. 

Estimate— 800,000,  price  $1,575.     Average  per  M  18. 

C.  A.    Hardy,    Apr.    24,    1902.      160    8-16-1    E. 

Estimate— 3,050,000,  price  600.     Average  per  M  19/2. 

W.   W.    Meyer,    May   3,    1902.      160   8-16-1    E. 

Estimate — 6,500,000,  price  900.     Average  per  M   14. 

J.   F.   Kelly   (O.   L.   Parson)    Oct.  31,   1900.     160  8-16-1   E. 

Estimate— 5,200,000,  price  $1,000.     Per  average  M   19. 

Jas.   W.   ]\Iartin,  Jmie  7,    1901.      160  12-16-1    E. 

Estimate— 11,900,000,  price  $500.00.     Average  per  M  4. 
J.  F.  Kelly. 

(F.  Ott.)     June  2,  1899.     160  10-16-1  E. 

(J.  F.  Kelly.) 

Estimate— 8,400,000,  price  $500.00.     Average  per  M. 

(J.  J.   Brown),  June  2,   1899.     160  34  16-1    E. 

Estimate— 12,000,000,  price  $400.     Average  per  M  3  1-3. 

R.   W.    Crowell,   July  22,    1902.     640   16-16-1    E. 

Estimate— 39,200,000,  price  $6,400.     Average  per  M  17. 

D.  B.   McBride,  Apr.   18,  1899.     160  12-16-1    E. 

Estimate— 11,600,000,  price  $800.     Average  per  M  7. 

Curtis  Baird,  June  5,  1899.     162  18-16-L  E. 

Estimate— 7,600,000,  price  700.     Average  per   M  9. 

Frank    Hubbard,    Feb.   20,    1899.      160   18-16-1    E. 

Estimate  3,000,000,  price  600.    Average  M  20. 

W.   H.    Martin,   Apr.    10,    1899.      160  20-16-L    E. 

Estimate— 4,400,000,  price  $750.     Average  per  M  17. 

Jas.   C.   Reed,  Apr.  3,   1899.     320  22-16-1    E. 

Estimate— 26,600,000,  price  $1,500.     Average  per  M  SYz. 

H.   L.   Saucrs,  Jan.   7,    1901.      160   22-16-1    E. 

Estimate— 14,200,000,  price  $1,000.     Average  per  M   7. 

A.   C.  Woodcock,  Apr.  4,   1902.     160  26-16-1    E. 

Estimate— 11,200,000,  price  $750.     Average  per  M  6^2. 
(B.  E.  West.) 
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^  '''  I^-'t<-'  Acreage  Description. 

D.   McBridc.   Mar.   19.   19()2.     16()  34-16-1    E. 

Kstimate— 7,200,UOO,  price  $500.     Average  per  M  7. 

Gus  Braham.  Aug.  31,   1899.     160  201601    E. 

Estimate— 11. 8(K),00.      160   24-16-1    W. 

Price  $650.     Average  per  M  3. 

F.  N.  Kennedy,  Sept.  1.  1899.     160.20  30-16-1  E. 

Estimate— 8,800,000,  price  $800.     Average  per  M  9. 

J.    E.    Hale.     40   1-17-1    E. 

A.    H.    Fiske.      560    36-16-1    E. 

Jennie   E.   Hale,   No.    16.     640  36-17-1    W. 

Estimate— 18,300,00,  price  $4,500.00.     Average  per  M  8>4. 
Estimate— 36,100.00. 

D.   M.  Jones.   Xo  .30,   1900.     158.52  2-17-1    E. 

Estimate- 5,400.000,  price  $1,000.     Average  M  18. 

Jno.    Waring.   July   24.    1902.      160   14-17-1    W. 

Estimate— 6,800.000,  price  800.     Average  M   12. 

M.   Emerick,   Feb.  5,   1901.     160  35-17-1    W. 

Estimate — 4,600,000,  price  800.     Average  per  M  18. 

F.  C.   White,  Nov.  27,   1900.     160  8-17-1    E. 

Estimate— 7.300,000,  price  $1,000.     Average  per  M  13j^. 

J.   Doyle,  Sept.  27,  1899.     160  12-17-1    E. 

Estimate— 6,600,000,  price  $800.     Average  per  M  12. 

Rose    Nettle.    Dec.   4,    1900.      160   20-17-1    E. 

Estimate— 2,950,000,  price  $900.     Average  per  M  30^. 

Albert   Dusett.   Sept.    11,   1899.     160  20-17-1    E. 

Estimate— 1,850.000,  price  $800.     Average  per  M  43. 

C.  C.  Combs,  Sept.   11,   1899.     160  26-17-1    E. 

Estimate— 11,600,000,  price  $700.     Average  per  M  6. 

C.   R.   Sauers,   Sept.   12,   1899.     160  28-17-1    E. 

Estimate— 11,300.000,  price  $900.     Average  per  M  8. 

(Two  deeds.)     160  28-17-1   E. 

Estimate— 12,100,000,  price  $875.     Average  per  M  7. 

G.  H.   Gilman,   May   16,   1902.     162.31    30-17-2   E. 

Estimate— 11,100,000,   price  $650.     Average  per    M   6. 

Fred   Fisk,   Mar.   17,   1902.     40  3-18-1   W. 

Estimate— 1,850,000,  price  $1,000.     Average  per  M  8^. 

160  10-18-1  W. 

J.   D.   Hughes,   Mar.   17,   1902.   40  3-18-1   W. 

Estimate— 150,000,  price  $1,000.     Average  per  M  8^. 

160  10-18-1  W. 

Estimate— 10,000,000. 
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Name.  Date  Acreage  Description. 

H.   A.    Dunhar,   Oct.   24,   1902.      160  10-18-1    W. 

(J.  M.  Huston.  Sept.  23,  1902.  160  10-18-1   W. 

Estimate — 1. 

Estimate — 375.     Average  per  M  10j4. 

M.  O.  Wilkins,  No.  30,  1900.     160  16-20-2  W. 

Estimate— 1,450,000,  price  $660.     Average  per  M  45 J/^. 

J.  E.  Wheeler,  Apr.  11,  1901.     160  34-21-2  W. 

Estimate— $8,000,000,  price  $700.     Average  per  M  83^^. 

Des.  Est. 

(120,    18-23-1    W 6,800,00 

(160,   24-22-2   W 11,150,00 

(160,   8-22-2   W 9,100,000 

(160,    18-22-2   W 11,250,000 

(160,  18-22-2  W 12,200,000 

Eakin  and  Bristow,  Jan.  12,  1901 


(160,   24-22-2   W 6,400,000 

(160,    10-22-2   VV 9,300,000 

(157.06,  24-22-7  W 12,800,000 

(160.75,   18-22-2  W 13,400,000 

(Price  $4,500,  Av.   per   M   5. 

H.   Eakin,  Jan.   12,   1901.     160  30-22-2  W. 

Estimate— 10,850,00,  price  $500.     Average  per  M  AYz. 

J.   H.   Perkins,  Jan   12,   1901.     160  20-22-2  W. 

13,300,000,  price  $500.     Average  per  M  4. 

M.  Kelebeck,  Jan.  11,  1901.     160 14-22-2  W. 

Estimate— 8,900,000,  price  $800.     Average  per  M  9. 

F.  A.   Elliott,  Jan.   28,   1901.     160  20-22-2   W. 

Estimate— 11,050,000,  price  960.     Average  per  M  8j^. 

C.   H.  Jones,   Feb.  2,  1901.     160  18-22-2  W. 

Estimate— $13,000,000,  price  800.     Average  per  M  6. 

G.  C.   Miller,  Jan.   12,  1901.     156.56  12-22-3  W. 

Estimate— 11,900,000,  $500.     Average  per  M  4. 

Tillie  Edwards,  Dec.  22,  1905.     101.44  18-23-1  W. 

Estimate — 6,450,000,  price  700.     Average  per  M  11. 

Average  per  M  given  at  the  nearest  half  cent. 

Total   Estimate   724,950,000   ft. 

Total    Price    $63,025.00 

Average    price    per    M    086 


Booth-Kelly  Lumber  Cotnpany,  et  al        407 

(J.  'IMk'sc  prices  that  arc  stated  here,  were  taken 
from  the  deeds  were  they? 

A.      Ves  sir. 

Q.  And  the  deeds  contained  the  true  consideration 
l>aid  for  the  hind? 

A.      \'es  sir. 

Q.  Now,  how  do  these  eip^ht  claims,  or  five  chiinis 
involved  in  this  suit  compare  in  value  with  the  other 
claims  as  to  the  amount  of  timher  and  the  location? 

A.     They  are  just  about  the  same. 

(J.  'leaking  these  Brumbaugh  Creek  lands  how  do 
these  eight  claims  compare  with  the  other  land  on  that 
grou])  of  claims? 

A.     They  were  not  so  good. 

Q.  That  was  a  sort  of  land  that  had  been  left 
over? 

A.  ^'es  sir.  The  more  desirable  pieces  had  been 
taken  up  jjrior  to  this. 

Q.  Now,  I  notice  that  these  deeds  arc  made  along 
in  1899,  and  1901  and  1902,  and  so  on,— how  did  the 
])rices  of  land  in  there  range  as  compared  with  what 
they  were  in  these  deeds  along  for  two  or  three  years, 
was  there  any  change  in  the  value? 

A.  There  was  very  little  change  in  timber  for  years 
in  there. 

(}.  ^'ou  ma}-  state  what  the  value  of  these  claims 
in  suit  was,  and  also  the  Jordan  and  Brumbaugh 
claims  were  at  that  time? 

A.     The  value  of  them? 

O.     Yes. 

A.     We  paid  all  that  they  were  worth  at  that  time. 
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Q.     How  long  had  you  been  buying  timber? 

A.     In  that  country? 

Q.     Yes. 

A.     I  should  say  four  or  five  years. 

Q.     You  were  familiar  with     the     value  of  timber 
there  ? 
A.     Yes  sir. 

Cross  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

O.  What  was  the  value  of  stumpage  up  in  that  coun- 
try at  that  time — 1902? 

A.  It  was  worth  all  the  way  from  five  to  fiftten 
cents  per  thousand. 

O.     What  was  it  worth  in  1904? 

A.     Along  about  the  same  price. 

O.  How  did  it  happen  that  you  paid  Roche  and  Dun- 
1-ar  1300.00  dollars  for  their  claims? 

A.     I  presume  that  we  wanted  to  pay  them. 

O.     You  (lid  not  pay  them  the  value  of  their  claims? 

A.     Perhaps  not. 

O.  Did  you  ever  buy  any  timber  u\)  in  that  coun- 
try after  1902,  for  less  than  twenty  cents  stum])agc? 

A.     Yes  sir. 

Q.     Aside  from  these? 

A.     Yes  sir. 

Q.     Whose? 

A.  I  do  not  remember  the  particular  claims,  I  could 
])erhaps  tell  you  from  that  list  there.  I  do  not  remem- 
ber all  of  the  names  or  descri])tions. 

O.     Take  the  list. 

A.     After  1902? 
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O.     N'es  and  in  1902. 

A.     Here  is  one  Tillie  Edwards  the  last  one.  six  mil- 
lion four  hundred  and  fifty  thousand,  $700.00. 

(J.     Who  was  Edwards? 

A.     She  was  a  lady  living  in  Roseburg^. 

And  here  is  one  Jan.  12,  1901,  10,000,000  feet  five 
hundred  dollars. 

{}.     ^'ou  paid  for  that  live  hundred  dollars. 

A.     \'es. 

[}.      Is  that  the  true  consideration? 

A.     Yes  sir. 

L>.     R.  G.  Miller? 

.•\.  I  do  not  remember  the  name,  but  whatever  is 
there  is  the  true  consideration. 

O.     How  do  you  know  that  it  is  ? 

A.  Because  I  made  the  transation,  and  I  know  that 
w  hen  there  was  anything  more  than  a  nominal  consider- 
ation ]nit  in  the  deed,  that  it  was  the  true  consideration. 

O.     How  about  these  Dunbar  and  Roche  deeds? 

A.     What  do  you  mean  by  that? 

[).     The  consideration  mentioned. 

A.  I  do  not  know,  T  am  talking  about  these  that  are 
in  that  list. 

[}.      It  was  not  so  in  these  deeds? 
A.     I   do  not  know  what  the  consideration  was  in 
those  deeds. 

O.  If  it  said  eight  hundred  dollars  that  was  not 
the  real  consideration? 

A.  If  it  does  say  that,  it  is  not  the  true  considera- 
tion. 

Q.     It  was  not  the  universal  rule  to  place  the  real 
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amount  in  the  consideration? 

A.  It  was  all  the  time  that  I  was  dealing  in  land 
matters. 

O.  Did  I  understand  you  to  say,  that  after  you  had 
]jhoned  Jordon  that  he  came  to  Eugene  and  went  from 
there  to  Cottage  Grove  and  looked  at  the  land  ? 

A.     Yes  sir. 

Q.  Did  not  talk  to  you  about  it  before  he  went  to 
see  the  land? 

A.     Yes  sir. 

O.  That  was  the  time  you  told  him  that  you  would 
advance  the  expenses  ? 

A.     Yes  sir. 

Q.  That  is  the  time  he  says  you  told  him  you  would 
give  him  one  hundred  dollars? 

A.     That  is  what  he  says. 

Q.  He  said  that  you  made  some  objection  to  it,  and 
that  he  told  him  that  you  could  get  people  to  do  it  for 
that. 

A.     I  think  that  is  what  he  testified  to. 

O.     That  was  the  time  that  he  was  testifying  there? 

A.     That  is  the  time  I  i)resume,  yes. 

Q.  But  all  you  claim  you  said  to  him  was  that  you 
would  advance  his  expenses  and  the  ])urchase  price  of  the 
land? 

A.     That  is  all  I  agreed  to  do,  yes  sir. 

Q.  You  did  tell  him,  however,  that  if  he  would  go 
down  there  somewhere, — down  the  road,  that  he  would 
meet  r^rumbaugh,  and  that  Brumbaugh  would  show 
him  the  land? 

A.     He  wanted  me  to  direct  him  to  some  one  who 
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would  show  him  tlic  land,  which  I  did. 

Q.  \\m  had  r.rniiihaut^di  down  there  to  show  peo- 
ple the  land? 

A.     He  lived  down  in  there. 

O.     N'ou  sent  all  these  people  down  there? 

A.     W  hat  people? 

Q.     Dunhar,  Roache  and  the  La  Raut  girls?         , 

A.      I  do  ii(»t  renieniher  that  I  sent  them. 

(J.     And  Stephen  and  Alice  LaRaut? 

A.  lVrhai)s  I  did  tell  them,  or  tell  some  of  them 
that  Mr.  Brumbaugh  would  show  them  the  land,  he 
lived  down  there. 

O.  Now,  how  long  was  it  after  he  had  proven  tij), 
that  you  gave  him  the  hundred  dollars,  or  said  that  you 
would  give  him  a  hundred  dollars? 

A.  Well  I  think  it  must  have  been  three  months  or 
four  months.  I  think  he  proved  up  in  May,  and  I  think 
i  paid  him  the  money  in  July. 

Q.  ^'ou  paid  him  on  the  basis  of  one  hundred  dol- 
lars? 

A.     I  paid  him  on  the  basis  of  five  hundred  dollars. 

Q.  One  hundred  dollars  over  and  above  what  you 
had  already  been  out? 

A.     Yes,  one  hundred  dollars  what  we  had  been  out. 

Q.  You  did  not  stop  to  figure  up  all  the  expenses 
you  just  simply  paid  him  one  hundred  dollars? 

A.     Just  lumped  it  oflf. 

O.  He  understood  at  the  time,  that  that  was  all  that 
he  was  going  to  get? 

A.  I  do  not  know  what  he  understood, — he  did  not 
so  understand  it  from  me. 
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Q.     Did  not  so  understand  it? 

A.     No. 

Q.     You  did  not  expect  to  get  this  land  for  that  price  ? 

A.  I  do  not  know,  but  it  was  all  that  we  could  afford 
to  pay. 

O.     You  knew  that  that  was  a  pretty  good  claim? 

A.  No  sir,  it  was  not  considered  a  very  good  claim, 
on  account  of  the  small  timber  on  it. 

Q.  It  cruised  somewhere  from  nine  to  ten  million, 
or  more  didn't  it? 

A.     I  do  not  know  what  your  estimate  of  it  is. 

Q.  My  estimate  is  fourteen  million  six  hundred 
thousand. 

A.     Well  that  is  all  there  is  there. 

Q.     Nine  is  your  estimate? 

A.     Yes. 

Q.     That  is  a  pretty  good  timber  claim  ? 

A.  Yes,  but  there  are  a  great  many  that  went  more 
than  that. 

O.  When  he  got  through  you  promised  to  pay  him 
the  sum  of  one  hundred  dollars  ? 

A.     Yes. 

Q.     Is  that  all  it  is  worth? 

A.  Yes,  that  is  all  that  it  was  worth  at  that  time, 
all  we  were  paying  anybody. 

O.  All  you  were  paying  anybody  except  Roche  and 
Dunbar. 

A.     We  set  it  at  that  figure. 

Q.     You  are  sure  about  that  are  you? 

A.     I  am  pretty  sure. 

O.     Did  not  you  take  the  Brumbaugh  deed  to  the 
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tiniher? 

A.      J  do  not  rcmeniber. 

(J.  Look  at  it  and  sec  if  it  is  not  al^out  the  same 
time? 

A.  I  do  not  remember  the  date  of  the  deed  from  Dun- 
har  or  Mr.  Roche. 

O.  November  14,  1904, — and  Roche's  deed  is  on  the 
same  date  as  Dunbar's  deed  and  Brumbaugh's  deed 
was  Deceml)cr  17,  following,  it  was  made  afterwards? 

A.     Yes  it  was  made  afterwards. 

(J.  Now  in  December  Brumbaugh's  timber  was 
worth  just  as  much  as  Roche's  timber? 

A.  T  do  not  know  what  the  comparison  or  estimate 
was. 

O.  ^'ou  got  one  for  one  hundred  dollars,  and  the 
other  for  nine  hundred  dollars  oyqt  and  above  what 
you  paid? 

A.     Yes  sir. 

O.     And  the  same  in  the  Dunbar  case? 

A.     Yes  sir. 

Q.  Do  you  say  that  you  paid  Dunbar  and  Roche 
more  than  their  claims  were  worth? 

A.  Yes  sir,  a  little  more  than  they  were  worth  at 
that  time. 

O.  That  is  all  you  ever  paid  Jordan,  was  one  hun- 
dred dollars? 

A.     That  is  all. 

Q.  You  did  not  advance  him  any  money  since,  like 
you  have  on  these  LaRaut  claims? 

A.  I  have  loaned  him  money  since,  but  which  he 
never  paid. 


414  The  United  States  of  America  vs. 

■Q.     How  much? 

A.  I  loaned  him  fifty  dollars  at  one  time,  which 
he  repudiated  afterwards. 

Q.     Was  he  working  for  you  at  that  time? 

A.     No  sir. 

O.  He  was  down  here  somewhere  on  the  Colum- 
bia River? 

A.     No  sir,  he  was  in  southern  Oregon  at  the  time. 

Q.     He  was? 

A.     Yes  sir. 

O.  That  was  shortl}^  after  you  had  met  him  down 
here  in  Portland  when  the  land  fraud  business  was 
being  agitated? 

A.     No  sir,  I  think  it  was  before  that. 

O.  You  sent  him  that  money  in  envelope  in  cur- 
rency? 

A.     No  sir. 

O.     Are  you  sure  of  that? 

A.     I  do  not  know  what  shape  I  sent  it  in. 

'O.     Got  his  note  for  that? 

A.  I  do  not  think  I  have,  I  may  have  it,  I  am  not 
positive  whether  I  have  or  not. 

Q.     You  never  demanded  payment  of  it? 

A.     Yes  sir,  I  did. 

O.     Did  he  say  that  he  had  never  given  it? 

A.  Yes  sir,  he  said  that  he  would  not  ])ay  it  un- 
der any  circumstances. 

O.  Gave  as  an  excuse  for  not  paying  it,  that  he 
had  rendered  services  to  you  in  regard  to  this  timber 
claim  ? 

A.     Well  that  ain't  all  he  said. 
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(J.     What  else  did  he  say? 

A.  Well,  he  said  that  he  had  some  advice  from 
soniehody  not  to  pay, — some  of  his  friends,  I  forget 
who. 

O.  Do  you  rememher  what  the  friend's  name 
was? 

A.     Probabl}-  some  special  agent, 

O.     Are  }-on  sure  that  it  was  a  si)ecial  agent? 

A.     T  think  so. 

O.  Xow  when  Brumbaugh  and  Jordan  say  that 
}ou  told  them  that  you  would  give  them  a  hundred 
dollars  for  their  services  in  taking  the  timber  claim 
and  turning  it  over  to  the  company,  they  do  not  tell 
the  truth  about  it? 

A.     They  are  mistaken  about  it. 

Q.  \'ou  say  that  you  told  Jordon  that  you  could 
not  make  any  agreement  with  him? 

A.  Yes,  he  wanted  to  know  what  he  was  going  to 
get. 

O.  And  you  told  him  that  you  could  not  make  any 
agreement  with  him? 

A.     Yes. 

O.     Did  you  tell  Dunbar  the  same  thing? 

A.     Yes. 

O.     Did  you  tell  l]rumbaugh  the  same  thing? 

A.     Yes. 

O.     Was  that  because  he  asked  you? 

A.  J  think  he  wanted  to  know  something  about 
it. 

O.  You  did  not  tell  either  one  of  them  that  you 
could  get  plenty  of  people  to  take  up  claims  for  one 
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hundred  dollars? 

A.  No  sir,  I  may  have  told  them  that  there  was 
lots  of  people  asking  me  to  find  locations  for  them. 

Q.  Did  you  tell  Harry  Dunbar  how  to  make  the  en- 
tries of  those  expenses  in  the  books? 

A.     No  sir. 

O.  You  did  not  tell  him  to  make  any  of  those  en- 
tries in  the  stumpage  account? 

A.  No  sir,  I  had  nothing  to  do  about  making  the) 
entries. 

Q.  How  did  it  come  that  Dunbar  entered  those 
lands  up  in  the  stumpage  account  in  the  same  way 
as  all  of  the  lands  of  the  company  about  the  time  you 
paid  these  hundred  dollars  to  each  of  them? 

A.     I  do  not  know. 

Q.  Did  you  have  anything  to  do  with  the  LaRaut 
claims? 

A.     No  sir. 

Q.     None  of  them? 

A.  No  sir,  only  I  think  that  I  may  have  told  Mr. 
Dunbar  who  went  up  with  the  LaRaut  girls,  that 
Mr.  Mrumbaugh  would  take  them  over  the  land. 

Q.  Are  you  a  stockholder  in  the  company  at  this 
time  ? 

A.     No  sir. 

Q.     Were  you  at  that  time? 

A.     During  that  time,  yes  sir. 

Q.  When  did  the  company  have  its  annual  meet- 
ing? 

A.  Well  along  about  the  first  of  February  gener- 
ally. 
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(J.  Is  a  rc'i)()rl  made  there  !))■  the  ofriccrs  of  the 
company? 

A.     Yes  sir. 

(j.  Of  tlic  lands  purchased  the  preceding  year  and 
tlieir  holdings? 

A.  1  think  we  generally  reported  so  many  acres 
of  land  purchased  during  the  year. 

O.  Is  it  not  a  fact,  that  ever  since  1902,  or  fol- 
lowing 1902  that  these  lands  were  included  among 
the  lands  of  the  company  in  your  annual  report,  ana 
so  considered? 

A.  I  dcj  not  rememl)er  of  considering  them  in  an 
annual  report. 

O.  What  mill  was  the  Brumbraugh  claims  tribu- 
tary to. 

A.  Well,  they  are  not  really  tributary  to  any  mill 
that  was  in  operation  right  near  the  land,  they  were 
you  might  say  tributary  to  the  Saginaw  mill,  or  the 
Springfield  mill,  we  were  extending  a  road  up  there. 

O.  During  1902  say,  what  value  per  acre  or 
stumpage  value  did  the  assessor  of  Lane  County  place 
upon  that  land? 

A.      I  do  not  know. 

O.     They  assessed  it? 

A.  Yes,  but  I  do  not  remember, — for  a  number  of 
years,  I  do  not  remember  what  it  was. 

O.  Was  that  land  all  assessed  at  the  same  figure 
or  did  you  assess  each  claim  separately? 

A.  I  think  all  of  the  timber  land  was  put  in  at 
about  the  same  rate. 

O.     You  have  some  idea  about  what  that  is? 
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A.     No,  I  have  no  recollection. 

Q.     Is  that  a  rate  per  acre? 

A.     Yes. 

O.  And  what  did  the  value  in  Lane  County  at  that 
time  purport  to  be, — or  rather  what  percentage  of 
the  actual  value  did  it  purport  to  be? 

A.     I  do  not  know. 

0.  I  have  had  nothing  to  do  with  the  assessment 
or  taxation  for  a  number  of  years,  and  I  do  not  recol- 
lect. 

Re-Direct  Examination. 

■Questions  by  Mr.  A.  H.  TANNER. 

O.  Did  you  as  a  matter  of  fact  ever  tell  Jordon 
that  you  would  give  him  one  hundred  dollars  to  get  a 
claim? 

A.     No  sir. 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
Brumbaugh?  As  to  when  it  was  that  he  agreed  to 
sell  his  claim  to  the  company? 

A.     I  do  not  get  your  meaning. 

Q.  I  mean  did  you  ever  have  any  conversation 
with  Brumbaugh  in  which  he  told  you  his  under- 
standing as  to  when  the  agreement  was  made, — 
whether  it  was  before  he  filed  on  the  land  or  after- 
wards? 

A.  I  am  sure  I  may  be  dull,  but  I  do  not  under- 
stand the  meaning  of  your  question. 

O.  Did  you  ever  have  any  conversation  with  Mr. 
Brumbaugh  in  which  he  claimed  that  some  special 
officer  or  agent  of  the  government  had  tried  to  bull- 
doze him,  or  induce  him  to  make  an  affidavit, — do 
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you  know  n«>\\    what    I  mean? 

A.     No. 

().     State  what  conversation  you  had? 

A.  Mr.  Brumbaugh  told  me  at  the  time  tliat  these 
hmd  investigations  were  going  on  here,  or  about  that 
time,  tliat  some  two  months  before  the  time  that  he 
told  me  of  it, — 1  think  he  said  two  months, — it  was 
some  time  previous,  that  two  special  agents  came  to 
his  house  and  incjuired  about  some  land  transactions 
that  Messrs.  Jones  and  Cook  had  had  up  in  that 
neighborhood,  and  during  this  inquiry  they  asked 
him  about  his  own  claims. 

O.     Well  what  did  he  tell  you  that  he  told  them? 

A.  He'  told  me  that  he  told  them  just  exactly  the 
facts  about  the  matter  w^hich  was  that  he  had  made 
no  arrangement  whatever  to  dispose  of  his  claim  un- 
til after  he  had  proved  up  on  it.  He  told  me  the  name 
of  one  of  the  special  agents, — I  think  his  name  was 
Watts,  and  that  they  undertook  to  coerce  him  and 
make  him  say  some  things  that  he  w^ould  not  say. 

'O.  Did  he  say  about  when  that  conversation  was, 
— when  was  this  conversation  that  you  had  with 
him? 

A.  It  was  something  like  a  month  after  it  oc- 
curred,— I  do  not  remember  what  year  it  was,  or  it 
may  have  been  two  months,  I  do  not  know. 

Q.  Did  the  annual  meeting  occur  in  February  up 
there,  or  was  it  in  January? 

A.  I  think  it  has  been  in  both  months  in  times 
past. 

O.     How  was  it  in  1902, — was  it  not  in  January  at 
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that  time  ? 

A.     I  think  it  was  in  January  in  the  earher  years. 

Re-Cross  Examination. 

Questions  by  Mr.  JOHN  McCOURT. 

O.  How  many  years  ago  was  it  that  Brumbaugh 
gave  you  this  story  about  the  special  agent  coercing 
him? 

A.     I  do  not  know,  two,  three  or  four  years  ago. 

Q.  Didn't  he  come  down  here  to  Portland  about 
that  time? 

A.     I  do  not  know  I  never  saw  him  in  Portland. 

O.  Did  not  you  understand  that  he  was  down 
here  before  the  Grand  Jury, — that  he  was  subpoen- 
aed down  here  at  the  time  the  Grand  Jury  was  in 
session  ? 

A.  No  sir.  I  do  not  know  that  Mr.  Brumbaugh 
was  ever  here,  if  he  was  I  do  not  know  it,  he  may 
have  been. 

'Q.  You  had  some  other  talk  with  Brumbaugh 
about  this  matter  since  that  time? 

A.     I  may  have  talked  to  him,  I  do  not  recollect. 

O.  Did  not  you  talk  with  him  a  great  deal  about 
this  matter  before  he  was  a  witness  here? 

A.  I  never  saw  Mr.  Brumbaugh  to  speak  to  him, 
only  nodded  to  him  here  in  thjs  room. 

Q.  You  did  not  discuss  the  matter  as  to  whether 
or  not  he  should  tell  the  truth? 

A.  No  sir,  I  never  spoke  to  Mr.  Brumbaugh,  ex- 
cept once  in  this  room. 

O.  Did  not  you  have  some  conversation  about 
him  telling  that  the  consideration   for  this  tract  of 
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land   was  a   litllc  tract   of  land  down   there,   that   he 
was  cultivating? 

A.  Xu.  sir,  I  do  not  remember  any  conversation 
about  him  cultivating  any  land  belonging  to  me. 

Q.  He  did  not  have  any  tract  of  land  belonging  to 
you  down  there  that  he  could  or  was  using  about  the 
time  or  shortly  before  the  time  that  you  got  this 
land^ 

A.  No,  I  do  not  remember,  we  had  no  agricultural 
land  down   there. 

O.  \'()U  remember  a  tract  of  some  bottom  land 
do  you  remember  anything  about  that? 

A.     No,  T  do  not. 

Q.  He  did  not  tell  you  that  anybody  coerced 
him  on  the  stand  about  three  weeks  ago  to  give  testi- 
mony ? 

A.     T  did  not  hear  his  testimony. 

0.     You  were  not  here  at  the  time? 

A.     No  sir. 

O.  Were  not  you  here  when  Brumbaugh  took  the 
stand  ? 

A.     No  sir. 

O.  You  do  not  mean  to  intimate  that  he  was 
coerced  or  intimidated? 

A.     The  time  that  he  was  here  the  other  day? 

Q.     Yes. 

A.     I  never  said  anything  of  the  kind. 

Q.  There  is  not  ill-feehng  between  you  and  Brum- 
baugh ? 

A.     Not  that  I  know  of. 

O.     No  reason  why  he  should  tell  a  lie  against  you 
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on  the  stand? 

A.  I  do  not  know  whether  there  is  any  reason  for 
it  or  not,  I  do  not  know  why  he  changed  his  mind 
about  it. 

O.     How  is  that? 

A.  I  do  not  know  why  he  changed  his  mind  about 
it. 

'O.  I  do  not  know  either,  unless  he  was  telHng 
the  truth. 

A.  I  do  not  know,  each  time  he  did  not  tell  the 
truth. 

Q.  When  he  was  offering  testimony  he  was  un- 
der oath? 

A.  I  do  not  know,  he  could  not  have  been  under 
oath  when  he  made  his  proof. 

O.  Do  you  know  of  anything  in  this  proof  that 
contradicts  what  he  testified  to? 

A.     I  do  not  know  what  his  testimony  was. 

Witness  excused. 

GEORGE  H.  KELLY  is  called  as  a  witness  for 
the  defendant  and  being  first  duly  sworn  testifies 
as  follows: 

Direct  Examination. 
('Questions  by  Mr.  A.  H.  TANNER.) 

Q.  State  your  name,  age,  resident,  and  occupa- 
tion. 

A.  George  Kelly,  age  44,  residence  Portland,  Ore- 
gon.   I  have  no  occupation  at  the  present  time. 

Q.  State  what  your  relations  have  been  towards 
the  defendant  the  Booth-Kelly  Lumber  Company. 

A.     Well,   I  have  been   a   stockholder  in    it   for  a 
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t^ood  many  years,  and  a  director,  and  1  was  secretary 
part  of  tile  time  and  1  was  manager  for  lliree 
years. 

().  lietween  what  dates  were  you  manager  of  the 
company? 

A.     Well,  during  1907-8-9. 

(J.     Whom  did  you  succeed  as  manager? 

A.     R.  A.  Booth. 

(J.  What  position  did  you  hold  in  the  company 
alono-in  1002? 

A.  I  do  not  know  whether  I  was  secretary  in  1902 
or  not, —  1  may  have  been.  I  cannot  say,  but  I  was  a 
director  in  the  company  at  that  time. 

Q.  What  part  of  the  business  or  work  of  the  com- 
pany were  you  principally  looking  after  at  that 
time  ? 

A.     I  was  looking  after  the  saw-mills. 

Q.  Did  you  have  anything  to  do  with  the  buying 
of  timber  claims? 

A.  No  sir,  not  during  those  years,  not  before 
1907. 

O.     Who  did  look  after  that  ? 

i\.     John  Kelly  at  that  time  mostly. 

Q.  Now  at  the  time  that  you  became  manager  of 
the  company  and  succeeded  Mr.  Booth,  I  w^ill  ask  you 
to  state  whether  or  not  Mr.  Booth  explained  to  you 
the  condition  of  these  claims  that  are  now  in  suit 
here,  and  if  so,  what  his  statement  was  to  you  as  to 
the  condition  under  which  they  were  held,  and  what 
the  relation  of  the  company  -was  at  that  time  to  this 
land. 
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A.  After  I  was  elected  manager  he  remained 
around  the  office  for  a  couple  of  months  helping  me 
straighten  out  all  matters  that  I  was  not  familiar  with 
and  among  the  unfinished  business  he  explained  to 
me  the  status  of  these  four  La  Raut  claims, — Steph- 
en La  Raut  and  his  wife  and  these  two  La  Raut 
girls,  Ethel  and  Lucy. 

O.  What  explanation  did  he  give  to  you  as  to 
those  claims? 

A.  Well,  that  those  claims  did  not  belong  to  the 
company,  and  that  if  at  any  time  that  land  was  sold, 
that  these  people  should  share  in  the  proceeds.  That 
he  had  an  understanding  with  them  when  they  took 
the  claims  that  he  was  to  carry  the  claims  for  them, 
and  that  he  was  a  guarantor  for  whatever  amoimt 
the  company  had  advanced  them  on  their  claims. 

O.  And  did  you  as  manager  of  the  company  agree 
to  that?  And  accept  that  understanding  of  the  mat- 
ter? 

A.  Yes  sir.  And  at  the  end  of  my  term  I  in- 
formed Mr.  Dixon  as  nearly  as  I  remember  it  of  the 
same  arrangement,  so  that  he  could  carry  it  on  as 
the  claims  came  up. 

Q.  Then  it  was  the  understanding  of  the  officers 
in  charge  of  the^company  during  all  of  these  years, 
that  those  lands  were  held  in  that  way,  w^as  it? 

A.  Yes  sir,  that  these  claims  were  held  as  security 
for  money  advanced  on  the  order  of  Mr.  Booth. 

Q.  You  may  explain,  if  you  know  anything  about 
the  facts,  as  to  whether  the  account  showing  these 
claims  was  kept  separate  from  the  other  accounts? 
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A.  Well,  i  never  knew  that,  because  I  never  went 
hack  into  those  old  records,  hecaiise  I  never  had  any 
occasion  to. 

'Q.     You  do  not  know  anythin.g-  about  that? 

A.     No. 

O.  Did  }()u  ever  know,  or  have  any  knowledge  of 
the  fact  that  these  parties — these  four  La  Raut  peo- 
l)le  had  made  deeds  to  Robert  A.  Booth, — did  you 
know  anything  about  that? 

A.  No,  I  did  not  know  what  deeds  they  had 
made.  I  may  have  knov/n  it,  but  if  I  did,  I  have  for- 
gotten it. 

O.  Were  you  manager  when  these  second  deeds 
were  obtained  from  them? 

A.     What  year  was  that,  1907? 

O.     Yes. 

A.     Yes  sir,  I  was. 

O.  Do  you  recall  the  circumstance  of  getting  the 
new  deeds,  the  second  deeds? 

A.  Well,  I  do  about  Stephen  La  Raut,  and  his 
wife,  that  is  quite  clear,  because  some  one  was  suing 
him  down  in  Douglas  county  and  we  heard  some- 
thing about  it  in  the  paper,  and  we  were  afraid  that 
his  claim  would  be  attached,  and  then  we  took  the 
deeds  from  him  and  his  wife,  and  I  presume  we  took 
deeds  from  the  girls  at  the  same  time,  but  I  do  not 
recollect  just  what  the  reason  was  for  taking  deeds 
from  the  two  girls  at  that  time,  but  I  know  that  was 
the  reason  we  took  deeds  from  Stephen  La  Raut  and 
his  wife. 

O.     When  those  second  deeds  were  taken,  was  it 
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understood  that  they  were  as  security  the  same  as  it 
was  before? 

A.     Yes  sir,  that  was  all  there  was  about  it. 

O.  You  do  not  claim  for  the  company,  or  does  the 
company  claim,  or  did  it  that  by  getting  those  deeds 
they  got  title — the  absolute  title  to  the  land? 

A.  I,  of  course  took  title  from  Stephen  La  Raut 
when  he  closed  up  his  claim  in  1909,  when  he  went  to 
Canada. 

0.  Now,  was  it  your  understanding  as  manager, 
or  what  was  the  fact  about  it,  as  to  whether  or  not 
these  four  people  continued  to  own  their  land  after 
those  deeds  were  made  the  same  as  they  had  before? 

A.  Certainly.  I  considered  the  deeds  were  just 
security  for  the  amount  of  funds  that  the  company 
had  advanced  them. 

Q.  Now  state  what  you  said  about  closing  out 
with  Stephen  La  Raut  and  his  wife  when  they  went 
to  Canada,  state  the  circumstances. 

A.  Well,  as  I  remember  it  was  along  about  the 
last  of  1909  or  first  of  1910  that  Stephen  La  Raut 
was  yard  foreman  at  Saginaw,  and  I  was  up  there 
one  day,  and  he  said  he  had  concluded  to  quit  and  was 
going  to  Canada  or  to  Alberta  to  take  a  homestead 
and  wanted  to  sell  his  claim.  I  did  not  want  to  lose 
him,  and  I  tried  to  talk  him  out  of  it.  He  said  he 
wanted  to  get  out  of  it,  what  was  coming  to  him  on 
the  claim.  Well  about  a  month  or  two  later  than 
that  he  came  to  the  office  as  I  recollect  it,  it  was  just 
during  tlie  annual  meeting,  or  may  be  a  day  or  two 
later,  and  we  were  very  busy,  and  I  took  him  over  to 
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(tiir  small  office  ami  he  said  he  had  fully  made  uj)  his 
mind  to  quit  Saginaw  and  was  going  to  Canada  to 
get  him  a  homestead  and  he  wanted  to  clean  uj)  his 
liomestead ;  I  asked  him  what  he  wanted  out  of  it, 
and  he  ^[{\(\  ihal  if  he  could  get  enough  to  get  him 
over  there  he  would  be  satisfied.  I  went  to  R.  A. 
Booth  and  tokl  him  what  Stephen  wanted,  and  Booth 
said  well,  if  he  is  determined  to  go,  you  had  just  as 
well  settle  with  him,  and  let  him  go,  so  I  went  back 
and  asked  him  what  he  thought  he  wanted  to  close 
the  matter  up,  and  he  said  fifty  dollars,  and  I  paid 
him  and  took  his  receipt  for  it. 

O.     When  was  that  do  you  say? 

A.  Well,  it  was  between  the  first  and  fifth  of 
February,  I  think,  I  know  that  it  was  just  the  time 
of  our  annual  meeting,  and  Mr.  Dixon  had  just  been 
elected  manager  or  was  just  going  to  be,  I  am  not 
quite  certain  which  it  was,  anyway  Dixon  said  he 
didn't  want  to  have  anything  to  do  with  it,  that  he 
was  busy  and  was  new  in  the  business  and  asked  me 
to  settle  it  with  him,  and  I  remember  the  fact  that  I 
helped  Dixon  settle  a  good  many  unfinished  matters, 
and  that  was  how  I  came  to  close  this  matter  up.  I 
think  it  vv^as  the  day  after  Dixon  was  elected  man- 
ager. 

(J.  While  you  were  manager,  was  there  ever  any 
settlement  or  adjustment  with  Ethel  La  Raut  or 
Lucy  La  Raut? 

A.  I  think  I  took  deeds  from  those  two  girls  in 
1907,  I  think  it  was  or  near  that  time. 

O.     What  I  mean  is,  did  those  deeds  remain  as  se- 
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curity  to  the  company  as  long  as  you  were  man- 
ager? 

A.     Yes  sir. 

Q.     And  were  passed  on  to  Mr.  Dixon? 

A.  Yes,  as  I  explained,  sometime  between  Febru- 
ary and  April,  I  stated  to  Mr.  Dixon, — I  think  it  was 
early  in  February  that  I  had  Mr.  Dixon  and  Mr. 
Booth  and  myself  up  in  the  office,  and  Mr.  Booth  ex- 
plained to  Mr.  Dixon  as  he  had  to  me,  and  I  corrobor- 
ated his  understanding  to  Mr.  Dixon  as  to  how  these 
claims  should  be  carried. 

Cross-Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

O.  Mr.  Booth  explained  to  you  that  he  had  ad- 
vanced this  money  in  order  to  assist  these  people? 

Y.  Yes,  I  believe  he  did,  that  is  the  way  he  express- 
ed it. 

O.  What  was  timber  worth  up  in  that  locality 
per  thousand,  or  what  is  it  worth  now? 

A.  I  presume  claims  as  far  back  from  the  river 
as  those  are  are  worth  twenty  or  twenty-five  cents 
per  thousand. 

Q.  Are  not  they  worth  about  fifty  cents  per  thou- 
sand? 

A.     I  would  not  think  so. 

Q.  If  they  are  worth  twenty-five  cent  a  thousand 
four  million  feet  would  be  one  thousand  dollars.  Did 
you  make  any  investigation  of  the  amount  of  timber 
on  the  La  Raut  claim  at  the  time  that  you  closed  it 
out? 

A.     I  do  not  recall  whether  I  did  or  not. 
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(J.  Did  noi  111  ikc  any  effort  to  dcterniinc  whether 
voii  were  heinj^^  fair  and  S(|uare  with  him,  and  in  your 
etYorts  to  assist  him.  or  whether  you  were  just  sim])ly 
closinii:  it  out  like  a  usurer? 

A.  It  was  his  own  proposition,  he  eame  into  the 
office  and  said  that  he  would  take  so  much  money 
for  his  cl'.im,  and  I  am  not  in  the  hahit  of  givmg  a 
man  anything  more  than  he  asks  for. 

(J.  When  you  assist  a  man,  you  usually  assist 
liim  ? 

A.      I  w:is  not  assisting  him. 

O.     Not  assisting  him? 

A.     I  was  not  assisting  him. 

O.  Did  not  Mr.  Booth  say  anything  to  you  that  it 
was  an  outrage  to  take  that  man's  claim  for  fifty  dol- 
lars when  he  started  in  to  assist  him  there? 

A.     No  sir. 

().     That  it  was  worth,  four,  or  five  or  six  times 

that  value? 

A.      I  do  not  recall  that  he  said  anything  of  that 

kind. 

(J.  Mr.  Booth  is  very  much  like  you  when  a  man 
comes  and  says  he  v>ill  take  a  good  deal  less  than  a 
thing  is  worth,  he  usually  takes  him  up? 

A.  I  presume  that  he  can  testify  to  that  better 
th:in  I  can. 

(X  i^^id  it  ever  occur  to  you  v.hen  you  got  this 
mortgage  satisfied  to  take  a  quit  claim  deed  or  some- 
thing to  show  that  the  mortgage  was  satisfied? 

A.     No. 

().      \(m  did  not. 
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A.     No. 

Q.  Do  not  you  know  that  when  a  deed  is  once  a 
mortgage  it  is  always  a  mortgage,  and  that  it  is  a 
mortgage  yet  if  you  are  correct  in  your  statement? 

A.     I  do  not  know  that. 

'O.  And  that  you  can  never  get  a  title  to  that 
land  without  foreclosure? 

A.     I  do  not  know  that. 

Q.     You  do  not  know  that? 

A.     No. 

Q.  You  never  took  any  of  these  deeds  before  that 
were  mortgages  did  you  up  there  ? 

A.     I  do  not  recall  any  besides  those. 

O.  That  v/as  an  unusual  method  of  doing  busi- 
ness up  there  in  that  country? 

A.     Yes. 

Q.  If  you  bought  timber  before,  you  usually  got 
the  entire  title  to  it? 

A.     As  a  rule. 

O.  Why  did  not  you  put  those  deeds  of  the  La 
Rauts  to  R.  A.  Booth  on  record? 

A.  I  do  not  know  that  I  ever  say  any  deeds  from 
the  LaRauts  to  R.  A.  Booth. 

O.     You  heard  about  it? 

A.     I  heard  of  it. 

O.  You  understood  that  the  deed  was  made  to 
the  company,  did  not  you? 

A.     I  do  not  know  that  I  ever  knew. 
Q.     You  thought     that     company     owned     those 
lands  until  Booth  came  in  and  told  you  about  this 
deal? 
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A.  I  knew  nt)thing  about  it  at  all,  1  was  at  the  saw 
mill  ami  knew  nothing'  a])()iit  llic  matters  of  the  com- 
paiiN .  previous  to  1907. 

(J.  \\)U  eannol  recall  why  you  got  those  La  Raut 
girls  to  make  deeds  at  the  same  time  you  got  the  deed 
from  Stephen  La  ivaut  and  his  wife. 

A.     No,  I  do  not. 

(J.  You  w  ere  not  afraid  that  you  would  he  cheat- 
ed? 

A.  1  think  that  was  the  reason  as  near  as  I  can 
recall  it.  1  w  ill  state  this  that  Booth  had  retired  from 
the  active  management  of  the  company  and  was  no 
longer  a  director,  and  I  thought  it  was  better  for  the; 
company  to  have  security  so  long  as  it  had  put  up  the 
money. 

y.  When  the  land  was  held  in  that  way,  why  did 
not  you  have  something  to  show  to  the  company  that 
those  deeds  were  security? 

A.     No,  that  shows  that  it  was  a  mortgage. 

O.     The  deeds  does  not  show? 

A.  A  man  don't  make  a  transcript  of  all  his  pa- 
pers or  of  all  his  contracts  in  his  book. 

O.  LUit  where  there  is  a  mortgage,  it  shows  on  its 
face. 

A.     Some  times. 

■(J.     Usually. 

A.     No,  I  do  not  think  it  does. 

O.  \'ou  and  Booth  were  large  holders  of  the  stock 
in  the  company  at  that  time  as  compared  with  the  en- 
tire stock? 

A.     No,  we  were  noL  large  holders. 
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C).     There  is  nothing  on  the  records  of  the  com 
pany  to  show     the  majority     of  the  owners     of  stock 
that  there  was  any  hold  back  on  these  deeds  to  this 
land? 

A.  No,  Booth  was  manager  and  had  had  absolute 
authority  to  do  anything  that  he  wanted  to  cfo,  and 
when  I  was  manager  of  the  company  I  had  authority 
to  do  the  same  thing  and  I  was  informed  of  the  con- 
dition of  these  deeds  and  Mr.  Dixon  knew  the  same 
thing. 

Q.  You  did  not  have  any  of  those  sums  of  money 
charged  to  Mr.  Booth  at  all  that  you  advanced? 

A.  I  think  there  was  only  one  sum  of  money  ad- 
vanced during  my  administration,  I  think  that  was 
one  payment  to  Ethel  and  Lucy  La  Raut.  I  cannot 
say  now  who  it  was  charged  to.  My  impression  is 
that  it  was  charged  to  stumpage. 

Q.  Did  you  pay  that  on  the  order  of  R.  A.  Booth, 
or  on  your  own  account? 

A.     No,  I  paid  it  on  my  own  authority. 

Q.  You  did  not  take  a  receipt  at  that  time  or  any 
memorandum  to  show  the  condition  of  the  matter? 

A.     Simply  charged  it  in  the  books. 

O.  Did  you  charge  it  to  them,  or  charge  it  to  this 
land? 

A.  T  see  that  it  was  charged  to  stumpage  on  the 
books. 

O.     You  carried  this  loanins:     business  in  vour  ac- 
count  the  same  as  you  did  other  expenses  of  the  land? 
A.     Yes,  in  this  case  there  was  a  stumpage  ac- 
count and  a  great  many  things  are  put  into  that  out- 
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side  of  tlie  purchase  price  of  the  land. 

n.  N'oii  understand  tliat  outside  of  the  i)urchase 
price  of  the  land,  a  great  many  thinj:;"s  were  charj^ed 
to  the  land  that  were  expenses. 

A.  If  we  made  a  payment  on  land,  we  charged  il 
to  siumi):igc.  and  as  fast  as  we  made  payments,  we 
continued  to  charge  it  to  stumpage. 

O.  And  if  you  merely  made  a  loan  to  an  individ- 
u;il  and  look  his  land  as  sectn'ily  il  was  a  different 
matter  from  a  purchase? 

A.  No,  we  would  enter  it  as  a  ]xirt  payment  and 
when  we  sold  the  land,  il  would  be  lakcn  oul  ihe 
same  as  any  other  expenses  that  were  made. 

O.  What  was  it  that  yoti  told  Dixon  last  Feb- 
ruary? 

A.  Well,  when  Stephen  La  Raul  came  in,  we  ex- 
plained about  the  Stephen  La  Raut  matter,  and  he 
asked  me  to  clean  it  up,  which  I  did.  and  we  told  him 
the  status  of  tlie  two  remaining  La  Raut  claims.  That 
when  these  girls  wanted  to  sell  their  claim  they  could 
handle  ihcm  as  they  saw  fit,  and  that  Booth  had 
guaranteed  the  original  amount  of  money  that  was 
put  into  the  claims,  but  that  the  title  remained  in 
these  La  Raut  girls,  and  Mr.  Dixon  so  understands 
it,  or  did  at  that  time. 

\l.  Il  seems  strange  that  you  and  Booth  did  not 
have  some  memorandum  of  that  kind  entered  up  in 
the  books,  so  that  any  officer  of  the  company  who 
should  examine  the  books,  or  any  stockholder,  or  any- 
body else  interested,  might  see  exactly  what  that 
transaction  was,  and  not  leave  it  to  the  oral  tradi- 
tion of  Booth  and  Kellv  and  Dixon. 
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A.  Well,  the  Booth-Kelly  stockholders  had  en- 
tire confidence  in  the  people  that  were  managing  its 
affairs,  and  a  man  don't  put  every  thing  that  he 
knows  into  writing. 

Re-Direct  Examination. 
(Questions  by  Mr.  TANNER.) 

Q.  Mr.  McCourt  asked  you  if  there  was  any  quit- 
claim deed  taken  at  the  time  you  closed  out  with 
Stephen  La  Raut  and  Alice  La  Raut, — did  not  you 
take  a  receipt,  showing  the  settlement? 

A.     I  took  a  receipt,  yes. 

Further  Cross-Examination. 
(Questions  by  Mr.  McCourt.) 

Q.     What  did  you  do  with  that  receipt? 

A.     It  is  filed  among  the  company  records,  I  presume. 

Mr.  McCOURT:  I  would  like  you  to  produce  that 
receipt. 

Q.  Did  you  take  a  receipt  from  Lucy  and  Ethel  in 
1907? 

A.  I  think  not,  I  know  that  I  took  a  receipt  from 
Stephen  LaRaut. 

Q.     I  would  like  to  have  it. 

A.     We  have  it  somewhere. 

(Witness  excused.) 

Thereupon  the  taking  of  testimony  herein  is  adjourn- 
ed until  tomorrow  morning  January  18,  1911,  at  10:30 

a.  m. 

GEO.  A.   BRODIE, 

U.  S.  Examiner. 

Portland,  Oregon,  Jan.  18,  1911. 

10:30  o'clock,  A.  M. 
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At  this  lime  tlic  parties  herein  ai)i)ear  before  G.  A. 
Brodie,  examiner,  at  the  U.  S.  Grand  Jury  Room, 
Portland,  Oregon,  pursuant  to  adjournment,  and  there- 
upon the  following  proceedings  are  had  to-wit: 

A.  C.  DIXON  is  called  as  a  witness  for  the  defend- 
ant and  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

O.     State  your  name,  age,  residence  and  occupation. 

A.  A.  C.  Dixon,  residence  Eugene,  Oregon,  age 
thirty-five,  occupation,  lumberman. 

O.  State  what  position  you  now  hold  with  the  defend- 
ant, the  P>ooth-Kelly  Lumber  Company,  and  how  long 
you  have  held  that  position? 

A.  I  am  manager  of  the  company,  and  have  been 
since  T  think  the  first  day  of  February,  1910,  or  early 
in  February, 

Q.     Whom   did  you  succeed  as  manager? 

A.     Mr.  George  H.  Kelly. 

O.  Prior  to  that  time,  how  long  had  you  been  con- 
iiected  with  the  company,  the  Booth-Kelly  Lumber 
Company  ? 

A.  T  have  been  an  employee  of  the  company  since 
^^Tarch,  1900. 

O.     In   what   capacities? 

A.  I  began  as  yard  foreman,  shipping  clerk  in 
1900  at  Wendling  and  w^as  later  superintendent  of  the 
P'lant  at  C(%urg,—  in  June,  1905,  I  began  work  as  sales 
manager  at  Eugene  and  continued  in  that  capacity  un- 
til February,  1910. 
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O.  Did  you  hear  the  testimony  of  Mr.  Booth  and 
Mr.  Geo.  H.  Kelly  given  here  before  the  examiner  as  to 
what  occurred  about  these  claims  referred  to  as  the 
''LaRaut  Claims,"  about  the  time  you  became  manager 
of  the  company? 

A.     I  did. 

Q.  You  may  state  what  the  conversation  was  at  that 
time,  and  what  the  understanding  was  as  you  received 
it  from  them  as  to  the  condition  in  which  those  claims 
were  ? 

A.  The  matter  was  brought  to  my  attention  about 
the  first  of  February,  I  think  the  first  or  second  day  after 
1  was  elected  manager,  and  while  some  of  our  stock- 
holders and  directors  were  still  in  the  office,  and  still 
busy  getting  rid  of  the  work  of  the  year  before.  I  had 
known  very  little  of  the  details  prior  to  that  time,  and 
Mr.  Kelly  came  and  told  me  that  Mr.  LaRaut  was  there 
and  was  going  away  and  wanted  to  dispose  of  his 
rights  in  his  claim,  and  get  what  money  he  was  to  get 
out  of  it  at  that  V'-me.  I  told  him  it  was  something  that 
I  was  unfamiliar  with  and  asked  him  for  the  details, 
and  he  told  me  something  about  it  very  briefly  I  then 
went  with  him  into  Mr.  Booth's  room  and  he  told  me 
there  what  Mr.  Booth  had  told  him  prior  to  that  time, 
and  Booth  then  told  me  the  details  of  the  transaction 
all  as  he  related  on  the  stand,  and  told  me  of  his  rela- 
tionship to  the  LaRauts, — I  do  not  mean  his  relation- 
ship in  law,  but  his  attitude  towards  them,  and  what  he 
bad  done  for  them  at  dififerent  times,  and  how  they  came 
to  take  up  these  claims,  and  the  understanding  in  re- 
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t;ar(l  to  the  claims,  and  told  nic  substantially  what  Air. 
Kcll\  had,  that  they  were  going  away  and  wanted  to 
dispose  of  those  claims. 

O.     \'ou  are  speaking  of  Stephen  LaRaut  and  AHce 
la  Rant,  talking  about  going  away? 

A.  \'es,  at  that  lime  he  also  told  me  in  regard  to  the 
claims  of  Ethel  and  Lucy  LaRaut.  He  told  me  that  he 
tried  to  get  Stephen  to  stay  in  Oregon,  and  not  go  to 
Canada  and  not  to  dispose  of  his  claims  finally,  but  that 
he  had  nevertheless  decided  to  go,  and  since  that  w^as  the 
case,  it  was  only  fair  that  we  settle  up  w^ith  him  at  that 
time.  The  rest  of  the  conversation,  as  I  remember  it 
was  to  this  effect,  that  I  told  Mr.  Kelly  that  I  w^as  un- 
tamiliar  with  the  details  and  had  a  great  many  other 
things  to  attend  to  at  that  time,  and  while  I  was  will- 
ing to  accept  the  responsibility  of  buying  the  claims 
and  paying  for  them,  but  still  1  thought  if  he  w^ould 
agree  with  Mr.  LaRaut  as  to  what  the  price  of  the  claim 
should  be,  that  I  would  see  that  it  was  paid,  and  he 
did  this  and  Air.  LaRaut  and  his  wife  were  paid  for  their 
claims  and  receipts  were  taken.  That  is  all  that  I  re- 
member in  relation  to  those  two  claims. 

O.  That  closed  out  their  interest  in  the  claims  at 
that  time  did  it? 

A.     Yes  sir,  it  did. 

O.  Now  state  whether  or  not  there  has  ever  been 
finy  ]uirchase  or  settlement  of  the  other  two  claims, — 
those  of  Ethel  M.  LaRaut  now  Ethel  M.  Lewis,  and 
Lucy  LaRaut? 

A.     There  has  been  no  money  paid  them,  or  anv  set- 
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tlement  effected  that  I  know  of  since  my  term  of  office  as 
manager. 

Q.  State  whether  or  not  you  understood  from  what 
Mr.  Booth  and  Mr.  Kefly  former  managers  of  the 
company  told  you  about  these  claims,  that  they  were 
held  by  the  company  as  security  for  the  advances  that 
liad  been  made? 

A.  Mr.  Booth  in  that  conversation,  I  think  did  most 
of  the  talking.  He  told  me  that  the  claims  of  Ethel 
and  Lucy  LaRaut  at  that  time  were  in  the  same  shape 
and  condition  as  the  Stephen  and  Alice  LaRaut  claims, 
— that  they  were  purchased  and  acquired  by  these  par- 
ties with  the  idea  that  they  might  be  sold  with  our 
timber,  and  if  not,  they  were  to  be  held  until  such  time  as 
they  wanted  to  dispose  of  them.  We  had  advanced  some 
money, — what  amount,  I  did  not  know  at  that  time,  and 
we  could  hold  the  possession  of  the  property  until  it 
was  sold,  and  if  we  finally  acquired  the  claims,  that 
there  was  to  be  a  further  sum  paid,  which  was  undeter- 
mined at  that  time. 

Q.  Well  as  to  your  understanding  now  as  to  the  other 
two  claims, — that  is,  the  Ethel  M.  Lewis  claim  and  the 
Lucy  LaRaut  claim  it  was  that  they  owned  the  land 
themselves  subject  to  the  mortgage  or  claim  of  the 
company  for  reimbursement? 

A.  That  is  my  understandinp-,  that  they  still  have 
c-m  estate  in  it,  and  a  say  as  to  what  should  become  of 
the  land,  and  that  they  had  the  right  to  determine 
whether  we  would  finally  have  it,  or  whether  they  would 
sell  it  for  their  own  purposes,  or  dispose  of  it  other- 
wise. 
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(J.  I  hclicvc  you  verified  the  answer  that  was  filed  in 
this  case,  the  original  answer,  did  you? 

A.     1  think  so. 

(j.  Well,  it  seems  that  in  the  answer, — it  has  been 
amended  to  correct  it  now  by  an  amendment,  but  in  the 
original  answer,  there  is  an  admission  or  statement  that 
the  defendant,  the  Booth-Kelly  Lumber  Company  is 
the  owner  of  the  equitable,  as  well  as  the  legal  title  to 
the  land,  and  which  of  course,  according  to  our  claim 
that  is  not  in  accordance  with  the  facts — I  will  ask  you 
to  state  the  circumstances  under  which  you  verified  the 
answer,  and  how  that  mistake  as  to  these  two  claims 
of  Ethel  M.  Lewis  and  Lucy  LaRaut  came  to  be  made. 

A.  As  to  how  the  answer  came  to  be  written  up  the 
way  it  is,  I  do  not  know  anything  about  it,  I  did  not  see 
it  until  the  time  that  1  signed  it.  1  understand  that  it 
was  prcpcired  in  Portland  by  you,  .md  it  v,'as  brou;::ht  ni 
to  iv.e  by  .Mr.  Woodcock  who  told  nie  that  it  was  neces- 
sary thai  it  should  be  signed.  As  L  rememl-.er  it  I  sug- 
gested -hat  Mr.  Dunbar  might  sign  it,  as  he  was  an  of- 
fiier  of  the  company  being  secret'i  y  and  treasurer,  and 
1  was  not  a  member  of  the  board  <.f  rlirectors.  that  I 
w^as  (  niv  manager.  He  said  that  it  was  fixed  for  my 
signature  and  without  paying  attention  to  the  de- 
tails, or  discussing  the  various  points  embodied  in  it,  I 
signed  it  supposing  it  was  more  a  matter  of  forin  in 
order  to  comply  with  the  requirements  necessary  to 
get  the  case  for  the  trial. 

Cross   Examination. 
(Questions  by  Mr.  McCOURT  ) 
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Q.  You  considered  it  a  pretty  heavy  responsibility 
taking  over  those  two  LaRaut  claims  did  not  you? 

A.     No. 

Q.     For  fifty  dollars  apiece? 

A.  No,  it  was  not  a  heavy  responsibility,  but  it  was 
something  that  I  did  not  know  the  details  of. 

O.  You  spoke  of  it  as  though  it  was  a  weighty  mat- 
ter that  you  turned  over  to  Mr.  Kelly. 

A.  I  did  not  intend  to  give  that  impression  that  it 
was  weighty  at  all. 

O.  You  did  not  consider  it  a  very  weighty  r.  ratter 
to  pay  fifty  dollars  for  a  claim  worth  anywhere  from 
fifteen  hundred  dollars  to  five  thousand? 

A.  I  did  not  consider  the  matter  of  responsibility  at 
all,  it  was  something  that  I  was  unfamiliar  with  and  that 
I  did  not  know  the  details  of,  like  a  number  of  oiher 
things  that  Mr.  Kelly  straightened  up. 

O.  You  did  not  know  at  that  time,  that  those  claims 
run  from  three  million  five  hundred  feet  to  seven  nul- 
lion  feet? 

A.  I  do  not  think  I  knew  what  the  cruise  was  at 
that  time,  only  approximately  knew  about  what  \{  was. 

O.     You  did  know  about  what  it  was? 

A.  Yes,  T  knew  what  the  country  was,  and  what 
claims  ran  up  there. 

O.  You  considered  it  snap  to  get  those  claims  for 
fifty  dollars  over  and  above  the  five  hundred  dollars 
that  had  been  expended  on  them? 

A.     No  T  did  not  consider  that. 

O.     You  did  not  know  that  Alice  LaRaut's  claim  car- 
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lied  l)ct\vccn  seven  million  three  thousand  feet? 

A.     Xo  1  did  not  know  the  details  of  the  cruise. 

(J.     Who  gave  the  attorneys  their     information  on 
which  to  draw  their  answer, — did  you? 

A.      Part  of  it, — I   talked  it  over  with  the  attornevs 
and  I  think  Mr.  Ilooth  did  i)rf)hahly. 

(J.     Vou  did  not  tell  them  anything  about  your  hold- 
nig  possession  as  it  has  been  put  in  evidence  now? 

A.      1 1  was  talked  over  between  us,   \  do  not  know 
who  told  him. 

O.     Who  else  talked  to  him  besides  you? 

A.      I    think  Mr.   Booth  probably  and   Mr.   Dunbar. 
I  do  not  know  where  they  got  all  of  their  information. 

Q.     None  of  them  gave  the  attorneys  Woodcock  and 
Porter,  or  who  ever  it  was,  that  information? 

A.     1  think  that  was  all  the  information  that  1  had 
at  that  time. 

(J.     You  never  told  them  anything  about  this  mort- 
gage business  at  all? 

A.     I  do  not  remember  all  that  I  told  them,  or  where 
they  got  their  information. 

O.     Vou  do  know  that  you  did  not  tell  them  anything 
about  that  mortgage  business  at  all  ? 

A.     1  do  not  know. 

(J.     ^  ou  had  no  reason  for  having  told  them  any- 
thing about  it? 

A.     No. 

().      \ ()\\  h:ul  no  reason  for  havinc:  told  them  anv- 
tliing  of  the  kind? 

A.     T  talked  it  over  with  them. 
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O.     That  is  since  you  got  down  here? 

A.     Before  we  got  down. 

Q.  You  never  told  any  of  them  that  there  was  any 
mortgage  there,  or  that  they  had  an  equity  in  this  land  ? 

A.  I  do  not  know  whether  I  passed  the  information 
to  them  or  whether  it  was  given  to  them  in  my  presence 
by  Mr.  Booth.  About  the  time  complaint  was  served, 
and  before  the  answer  was  prepared. 

O.  Then  if  they  went  according  to  the  understand- 
ing with  I\lr.  Booth  that  there  was  some  equity  there 
in  those  people  why  did  not  they  include  it  in  the  answer, 
and  allege  it  in  the  answer  and  not  allege  it  as  they  have 
alleged  it? 

A.  All  the  facts  were  related  to  the  attorneys  prior 
to  the  time  the  answer  was  filed. 

O.  And  the  attorneys  had  overlooked  all  about  this 
important  statement  ? 

A.  I  think  possibly  they  did.  Now  most  of  the 
talk  was  with  Mr.  Woodcock  and  Mr.  Tanner  I  think 
drew  the  answer. 

Q.  Now,  the  first  you  ever  heard  of  this  thing,  was 
in  February,  1910? 

A.     No,  not  exactly. 

O.     When  was  it  exactly? 

A.  J  mean  not  exactly  the  first  time — I  do  not  know 
the  exact  date,  but  in  conversation  with  Mr.  Lewis,  the 
Inisband  of  Ethel  M.  Lewis,  two  or  three  years  prior 
to  that.  T  understood  from  him,  that  his  wife  had  a  claim 
which  the  company  held  a  deed  for,  from  which  he  was  to 
receive   a   further   payment   if   she   finally   sold   to   the 
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company  aiul  also  tliat  licr  sister  held  a  claim  in  the 
same  way. 

(J.     Who  is  this  man  Lewis? 

A. He  is  an  employe  of  the  company,  sales  mana- 
ger. 

O.  Did  you  have  some  consultation  with  Mr.  Lewis 
and  Mr.  LaRaut,  or  both  in  December,  1909,  in  regard 
to  these  claims? 

A.     Xo  sir. 

Q.  About  the  time  the  special  agent  was  u])  there 
investigating  them. 

A.     No. 

O.  Ever  look  at  the  book  of  the  company  to  see  if 
there  was  anything  in  there  about  the  ownership  of  the 
land  by  the  company? 

A.  T  ne\er  investigated  the  books  on  that  line  at 
all. 

O.  Vou  did  not  examine  the  books  in  regard  to  the 
ownership  by  the  company  of  these  lands? 

A.     No  sir. 

Q.  So  far  as  you  were  concerned,  you  exercised  com- 
plete ownershi])  over  them? 

A.     Yes. 

O.     On  behalf  of  the  company? 

A.     Yes. 

Q.     Since  you  have  been  there? 

A.     Yes  sir. 

O.  Who  were  the  board  of  directors  of  that  com- 
pany ? 

A.     Who  are  now? 
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Q.     Qes. 

A.  Mr.  Booth,  Dunbar,  P.  S.  Brumby,  Mr.  Dani- 
lier,  Mr.  Benson,  Mr.  Cox,  Mr.  Buck,  seven  I  think. 

Q.     Were  they  directors  in  1909? 

A.  Not  all  of  them.  There  was  some  changes  made 
1909. 

O.     And  in  1910? 

A.  In  February  1910,  there  was  a  new  board,  some 
of  the  old  members  left  out. 

O.     Who  is  this  man  Brumby? 

A.  He  lives  in  Portland,  his  name  is  P.  S.  Brumby, 
he  is  a  stockholder  of  the  company  and  handles  tim- 
])cr  land  and  timber  property,  that  is  all  I  know  about 
him. 

O.  Now  was  this  matter  told  the  board  of  directors 
while  you  were  there? 

A.  No  the  board  of  directors  had  adjourned  and 
gone  1)efore  the  matter  came  up. 

O.     You  never  called  their  attention  to  it  since? 

A.  I  think  so.  I  think  that  at  some  meeting  during 
the  summer,  we  did  not  have  a  meeting  very  often,  but 
at  some  of  the  meetings  we  mentioned  the  matter,  I 
think,  about  the  suit. 

O.  Was  anything  mentioned  about  this  equitable 
ownership  ? 

A.     No. 

O.     You  did  not  disclose  that  to  them  at  all  ? 

A.  No,  they  had  all  been  directors  and  stockholders 
as  long  as  I  had,  and  the  discussion  was  about  other 
things. 
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(J-  riie  discussion  was  that  there  had  been  a  suit 
started  to  set  aside  patents  to  land  owned  by  the  com- 
pany, and  not  to  land  uixm  which  they  had  a  niorteaoe^ 

A.  I  do  not  remember,  that  there  was  any  discus- 
sion, hut  ilie  information  was  given  that  the  government 
was  seeking  to  cancel  some  patents. 

U-  I'hc  representation  was  that  it  was  land  owned 
l»y  the  company,  and  not  land  uix)n  which  it  held  a  mort- 
gage? 

A.  1  do  not  think  there  was  anything  said  about 
it. 

O.  The  information  sought  to  be  disclosed  was  that 
it  was  land  owned  by  the  company? 

A.     I  do  not  think  so. 

O.  Was  there  any  facts  stated  about  any  equitable 
ownership  in  anybody  else? 

A.  I  do  not  remember  that  the  case  was  talked  over 
if  it  was  talked  over  fully  that  statement  was  probably 
made,  but  I  do  not  think  that  anything  was  given  to  the 
directors. 

Q.     Who  prepared  the  minutes? 

A.     Mr.  Dunbar. 

Q.     Are  all  of  these  things  included  in  the  minutes? 

A.  T  do  not  think  there  is  any  mentioned  of  that  of 
anything  of  that  sort  in  the  minutes.  The  minutes  were 
very  formal. 

O.     You  did  not  read  them  over? 

A.     No. 

Q.  You  knew  some  years  before  that  these  LaRaut 
people  were  related  to  Mr.  Booth  by  marriage,  did  not 
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you? 

A.     Yes. 

Q.  It  was  not  that  relationship  that  you  speak  of 
that  Mr.  Booth  talked  about  when  you  and  Mr.  Kelly 
were  together? 

A.  No,  I  do  not  mean  blood  relation,  or  relationship 
by  marriage,  I  mean  his  financial  relationship  to  them — 
things  that  he  had  done  for  them,  and  helped  them  to, 
in  purely  a  business  way,  from  that  standpoint. 

Q.  Well  in  exercising  those  busines  faculties  of 
yours,  if  an  entire  stranger  had  been  in  that  position 
and  had  asked  you  five  hundred  dollars  or  a  thousand 
dollars  for  the  equity  Stephen  LaRaut  had  in  that 
claim,  you  would  have  considered  it  would  not  you  ? 

A.     I  might  have. 

O.     Very  apt  to  have  acceeded  to  it? 

A.  It  depends  upon  what  understanding  I  might 
have  had  as  to  the  original  arrangements  with  LaRaut. 
I  would  have  tried  to  carry  that  out. 

O.  Well,  if  the  original  arrangement  was  that  a 
claim  should  stand  in  the  name  of  the  company  that  was 
worth  fifteen  hundred  dollars  and  upon  which  you  had 
only  received  five  hundred  dollars,  and  he  had  asked  you 
for  that  a  thousand  dollars,  w^ould  you  have  given  it 
serious  consideration  ? 

A.  T  might  have  but  that  was  not  the  fact  in  re- 
gard to  this  claim,  it  was  not  worth  fifteen  hundred 
dollars,  or  anything  near  that  when  it  was  taken  up. 

O.  What  was  it  worth  when  he  talked  it  over  with 
vou  ? 
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A.      I  tliiiik  its  value  would  be  a  matter  of  opinion. 

(J.  N'ou  would  not  say  it  was  worth  less  than  fifteen 
dollars,  would  you? 

A.  It  would  be  worth  just  what  he  could  ^et  for  it, 
•A\  the  circumstances  being  considered. 

O.  Vou  have  not  answered  my  question,  you  would 
not  say  that  it  was  worth  less  than  fifteen  hundred  dol- 
lars, or  was  not  in  February,  1910? 

A.      It  might  be. 

(J.  Possibly  it  was  worth  considerable  more  than 
that? 

A.     It  might  be. 

Q.  Then,  if  lunderstand  you,  La  Raut  had  that 
equity  of  a  thousand  dollars  or  more  in  there,  how 
does  it  come  that  you  took  it  over  for  fifty  dol- 
lars. 

A.  1  do  not  understand  that  he  had  an  equity 
worth  a  thousand  dollars.  I  understood  that  he  was 
to  leave  the  claim  there  until  it  was  finally  sold  when 
he  would  be  paid  his  share,  whatever  it  was  worth 
wdien  it  should  be  sold. 

O.  I  thought  that  you  were  trying  to  convey  the 
idea  that  La  Raut  had  a  claim  there,  and  that  he  was 
under  no  obligations  to  ttu'n  the  land  over  to  the 
company,  and  that  it  belonged  to  him  when  he  paid 
the  money  that  you  had  advanced. 

A.  That  was  the  understanding,  and  if  he  had 
come  and  repaid  the  money  that  had  been  advanced, 
that  would  have  been  a  different  proposition. 

O.     Suppose  he  had  sold  the  land,  and  that  he  had 


448  Hie  United  States  of  America  vs. 

come  and  offered  you  the  money,  and  asked  you  to 
release  it,  would  you  have  done  it? 

A.     I  would  have  inquired  into  the  circumstances. 

Q.  Yes,  but  you  had  inquired  into  them  and  you 
knew  all  about  them. 

A.     Yes,  at  that  time. 

0.  Then  at  the  time  we  are  speaking  of,  sup- 
pose La  La  Raut  had  come  to  you  and  offered  to  pay 
you  the  five  hundred  dollars  which  you  had  advanc- 
ed, and  wanted  a  deed  to  the  property,  would  you 
have  deeded  it? 

A.  I  would  have  no  authority  to  give  a  deed.  I 
would  have  to  put  it  up  to  the  directors. 

'O.  You  would  have  told  him  to  go  to  grass,  w^ould 
not  you? 

A.  No,  I  would  not  have  been  in  a  position  to 
do  that,  I  would  have  put  it  up  to  the  board  of  di- 
rectors, for  their  action. 

O.  Aside  from  the  fifty  dollars  that  you  testified 
about,  has  the  company  advanced  La  Raut  any  other 
money  since  the  beginning  of  1910? 

A.     No,  not  as  far  as  I  know. 

O.  You  have  not  advanced  him  five  hundred  dol- 
lars since  he  went  to  Canada? 

A.     No  sir. 

(Witness  excused.) 

H.  A.  DUNBAR  is  recalled  for  further  Cross-Ex- 
amination. 
(Questions  by  Mr.JOHN  McCOURT.) 

Q.  Mr.  Dunbar,  have  you  brought  with  you,  the 
ledger  for  1902,  the  Booth-Kelly  Lumber  Company? 
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A.     Ves. 

(J.  Will  Noii  turn  to  pa^c  three  of  that  ledger 
upon  which  appears  the  stunipage  account  of  the 
liooth- Kelly  Luniher  Company? 

A.     Ves  sir. 

O.  lliat  account  is  ruled  so  that  there  appears  a 
dehit  and  credit  column  does  it  not? 

A.     Ves  sir. 

O.     Which  is  the  debit  side? 

A.     The  left  side. 

y.  Now,  on  Jan.  1st,  1902,  it  shows  a  balance  on 
the  debit  side  of  $815,994.07? 

A.     Ves  sir. 

y.  Now  in  that  debit  side  all  the  purchase  price 
and  expenses  incurred  on  behalf  of  the  timber  own- 
ed by  the  company? 

A.     Yes  sir. 

O.     The  whole  of  them? 

A.     Ves. 

0.  What  entries  are  made  on  the  credit  side  of 
that  account? 

A.  Such  entries  as  stumpage  should  received, 
credit  for. 

O.     W'hat  did  they  consist  of? 

A.  Well,  they  consist  of  the  amount  of  stump- 
age  cut  during  the  year. 

Q.     And  the  amount  of  timber  sold? 

A.     Or  timber  sold. 

'Q.  Ordinarily  wherever  tracts  of  timber  are  en- 
tered in  this  stumpage  account  they  are  entered  by 
description? 
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A.     Yes  sir. 

Q.  And  without  reference  to  the  name  of  the  par- 
ty owing  the  same,  or  from  whom  it  was  secured? 

A.     Not  all. 

Q.     I  say  ordinarily? 

A.  Well,  ordinarily  the  name  would  not  appear 
in  the  ledger. 

O.  I  see  an  entry  here  on  March  26,  1902,  Mo- 
hawk, 79,638.88,  what  does  that  refer  to? 

A.  That  was  timber  lands  bought  in  the  Wend- 
ling  District  that  was  entered  in  the  Mohawk  account 
and  was  transferred  into  the  stumpage  account. 

O.  That  was  a  short  method  of  describing  the 
land  in  the  ledger. 

A.     Yes  sir. 

Q.  I  direct  your  attention  now,  to  the  entries 
upon  July  31st,  1902,  and  will  ask  you  to  read  them 
into  the  record. 

A.  Southeast  quarter  of  section  two, — twenty-two 
west.    Northwest  34,  21-2  West.    $1,000.00; 

Lot  9-10-15-16-28-21  2  West. 

Northeast  of  26-21-3  West. 

Southeast  26-21,  3  West. 

Lot  1-2-7-8-28-21-2  West. 

Those  four  Two  thousand  dollars. 

O.  Now,  there  was  no  name  attached  to  this  at 
all  was  there? 

A.     Not  in  the  ledger. 

'Q.  They  are  carried  into  your  stumpage  account, 
just  the  same  as  all  other  timber  land  entries  were 
carried  into  the  stumpage  account? 
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A.     'llicy  were  charged  into  llic  siuinpaj^a*  account. 

CJ.  And  ever  since  that  lime,  you  have  carried 
tlie  total  of  the  stunii)age  account  forward  from  time 
to  time  and  liave  inchided  lliose  claims  in  that  as  part 
of  tiiat  stumpage  account? 

A.     Since  they  were  entered? 

O.     Since  they  were  entered  on  July  31st,  1902? 

A.     Yes. 

O.  And  never  at  any  time  have  you  excluded 
them  from  the  total  of  the  stumpage  account? 

A.     Xo  sir. 

O.  Xow  this  transcript  which  the  government  put 
in  evidence  and  which  was  furnished  hy  you  cover- 
ing stumpage  was  not  a  ledger  entry  at  all  was  it,  but 
a  journal  entry? 

i\.      Well  this  entry  is  carried  to  the  ledger. 

Q.  The  account  you  gave  here  was  not  a  ledger  ac- 
count at  all,  was  it? 

A.     Yes. 

O.      Is  that  a  ledger  account? 

A.     Yes. 

Q.  What  is  that?  Tn  that  ledger  account  to 
show  ? 

A.     The  description  which  I  just  read. 

O.  Tiiis  does  not  purport  to  be  a  copy  of  that 
stumpage  account  in  your  ledger  at  all,  does  it- 

A.  This  is  a  copy  of  the  stumpage  account  itemiz- 
ed. 

Q.     How  do  you  get  S.  A.  La  Raut? 

A.     From  the  journal. 

O.     Is  not  that  what  I  said? 
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A.  If  I  understand,  you  have  got  to  make  the 
journal  before  you  make  your  ledger. 

O.  Turn  to  your  journal  and  let  us  see  what  you 
have  got  there. 

(Witness  turns  to  journal.) 

O.  Now^  that  is  where  you  get  this  account  that 
you  gave  us? 

A.     Sure. 

Q.  Now  where  in  your  ledger  is  this  dollar  mark 
$301.03? 

A.     It  is  included  in  the  item  of  $26,236.93. 

O.     Entered  where? 

A.     In  the  journal  at  page  358. 

O.     And  where  in  the  ledger  ? 

A.     Dec.  31st,  1902. 

O.  What  did  that  $26,36.93  represent,  or  include? 
What  was  the  account  that  it  was  run  into,  or  made 
into? 

A.  That  included  the  cruising  for  the  year  1902, 
$23,35.90,  and  the  other  account,  $301.03. 

O.  Then  you  included  your  breakfast  and  dinner 
and  the  expenses  out  to  these  claims  of  the  La  Raut 
people  and  Roche's  expenses,  and  the  land  office 
fees  in  the  general  cruising  account  of  the  Rooth-Kel- 
ly  Lumber  Company  did  not  you  ? 

A.  The  items  mentioned  arc  in  the  Brumbaugh 
land  claim  account. 

Q.  And  you  carried  it  into  the  stumpage  account 
added  to  your  cruising  account  as  a  general  charge 
against  the  stumpage  account  for  expenses  during 
that  year? 
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A.      It   was  carried   intn  and   cliari^cd  against   the 
Minnpajje  account. 

Q.     A  p^eneral  charq^e   fm-  cruisinj^  and  other  ex- 
penses? 

A.     All  expenses   were   cliarged   to   the  stunipaj^e 
account. 

<j.  What  I  am  .getting  at  is,  that  this  account 
liere  of  if^JOl.OvS  was  included  in  your  general  expense 
account  C(»veringall  land  owned  hy  the  company,  and 
arricd  forward  to  your  ledger  in  that  shape? 

A.      It  was  at  the  end  of  1002. 

(J.  And  it  was  not  charged  at  any  time  to  any 
>nv  of  these  particular  claims  in  the  journal,  was 
it? 

A.     Xo,  sir  it  was  charged  to  one  account. 

Q.  I  wish  you  would  now  turn  to  your  journal 
of  1902.  ])agc  55  in  relation  to  the  IJrumhaugh  land 
claim,  where  were  they  first  entered? 

A.     Entered  in  the  cash  hook  at  page  fifty-five. 

O.  Did  \-ou  make  any  entr}-  of  those  in  the  Jour- 
nal? 

A.     No  sir. 

O.  Did  you  make  these  entries  at  the  time  the 
first  expense  was  incurred? 

A.     I  cannot  say  as  to  that. 

Q.  If  not.  how  did  you  keep  track  of  those  smaH 
items,  72c,  25c,  and  the  other  irregular  sums? 

A.     From  a  memorandum. 

O.     Made  when  and  by  whom? 

A.     Made  at  the  lime  of  the  expenses. 

'O.     What  sort  of  memorandums  and  where  w^ere 
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they  kept? 

A.     I  cannot  say,  I  did  I  presume. 

Q.     You  made  them  yourself? 

A.     I  presume  I  did. 

Q.  Now,  I  wish  you  would  turn  to  your  ledger 
where  it  says  "Brumbaugh  Land  Claim."  There  are 
no  entries  there  containing  the  names  of  any  of  these 
parties? 

A.     No,  the  ledger  never  shows  the  name. 

O.  Now,  then  turn  to  the  Ethel  La  Raut  account, 
and  let  us  see  what  it  looks  like, — all  of  those  claims 
appear  upon  the  same  page,  or  rather  all  of  thes<: 
accounts  against  Edward  Jordan,  Stephen  La  Raut, 
Mrs.  Stephen  La  Raut,  Ethel  La  Raut  and  Lucy  L^ 
Raut,  appear  upon  the  same  page? 

A.     Yes  sir. 

Q.  And  they  were  all  closed  out  on  August  12, 
1902? 

A.     Yes  sir. 

Q.  With  the  exception  of  the  Dan  Brumbaugh 
entry? 

A.     Yes  sir. 

O.     Which  was  not  closed  until  October  30th  ?* 

A.  That  account  was  not  closed  in  the  1902  ledg- 
er. 

O.     Not  closed  in  the  1902  ledger? 

A.     No  sir. 

Q.  What  is  there  in  the  1902  ledger  to  show  that 
it  is  not  closed? 

A.     The  account  is  not  balanced. 

O.     The  four  hundred  dollars  is  carried  forward? 
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A.      N\-s  sn. 

(J.  .\.»\v.  iIrmi.  Lucy  I.a  Raul.  lulicl  La  Kaut.  aud 
Steplicn  La  Raul  accounts  were  closed  at  that  time 
were  they  not? 

A.      N'es  sir. 

O.     And  never  opened  afterwards? 

A.      Xo  sir. 

(J.  \nu  do  not  carr\-  any  sucli  account  in  your 
hook? 

A.     Xo  sir. 

Q.     Xever  have  since  that  time? 

A.     Xo  sir,  not  that  T  know  of. 

'O.      \'ou  wimld  know  it  if  there  was? 

A.     Yes. 

O.  Turn  to  your  journal  al  page  70  under  date  of 
March.  1902.  the  company  houghl  S(Mne  timher  land 
from  1).  P..  McBride,  j.  1).  Hughes? 

A.     \'cs  sir. 

Q.     A  total  of  $1504? 

A.     Yes  sir. 

(}.     That  was  charged  to  stumpage  at  that  time? 

A.     Yes  sir. 

O.  ^'ou  also  carried  the  account  into  the  ledger, 
of  n.  r,.  McP.ridc.  and  J.  P..  Hughes? 

A.      \'es  sir. 

Q.  So  you  kept  those  two  accounts  just  as  much 
separate  as  you  did  any  of  these  T-a  Rauts'? 

A.      1  do  not  know  just  what  those  accounts  were. 

O.      ^'ou  do  not  know  just  what  they  were? 

A,      X<^  1  do  not  rcmerher  those  accounts. 

'().      ^'ou  do  not   remember  the  La   Rant  account, 
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except  what  you  see  here,  do  you  ? 

A.     No  sir. 

O.  Well,  the  accounts  as  they  appear  in  the  book, 
are  identically  the  same  are  they  not  so  far  as  the 
bookkeeping  is  concerned. 

A.  The  accounts  are  carried  to  the  ledger  the 
same  as  all  accounts? 

O.  You  stated  on  yesterday,  that  you  kept  these 
La  Raut  accounts  separately  because  Robert  Booth 
had  told  you  something  about  them? 

A.     Yes  sir. 

O.  Now,  what  different  scheme  did  you  have  than 
you  had  to  keep  the  account  of  D.  B.  McBride  and  J. 
B.  Hughes?    For  instance? 

A.  I  cannot  say  just  why  those  accounts  were 
opened  in  that  way. 

O.  What  difference  is  there  between  those  ac- 
counts and  the  others  in  your  scheme  of  bookkeep- 
ing? 

A.  Because  I  was  told  to  keep  their  accounts  sep- 
erate. 

Q.     You  kept  one  just  the  same  as  the  other? 

A.     You  will  find  accounts  all  through  here. 

O.  But  you  did  keep  the  La  Raut  account  sep- 
arate? 

A.     Yes. 

'Q.     And  you  did  not  the  rest? 

A.  I  kept  them  so  it  could  l)e  determined  what 
had  been  paid. 

O.  Did  not  you  kcc])  the  D.  B.  McBride  and  the 
J.   D.   Hughes  account   so  you   could   lell   what   had 
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I)tcn  paid  ? 

A.      I  certainly  dul. 

O.  There  is  no  difference  in  your  schenu-  of  hook- 
keepini^,  is  what  I  am  g^etting  at? 

A.  ^'ou  will  find  these  accounts,  all  carried  to 
-imiipaj^e  account. 

(J.  When  you  find  it,  the  La  Raut  account  was 
carried  to  the  stumpag-e  account  like  any  other? 

Q.     just  the  same  scheme  was  not  it? 

A.     \'es. 

(}.     Carried  it  riqht  in  to  its  proper  jilace. 

A.     Yes  sir. 

O.  Have  you  ^ot  any  loan  account  in  this  ledger 
of  any  money  that  was  loaned  on  land  or  anything 
else? 

A.     No. 

(_).      ^'oti  did  not  do  any  of  that  kind  of  husiness? 

A.     There  is  no  such  an  account  there. 

Q.  Look  at  your  journal  at  page  20L  to  the  $800 
item  on  July  3Lst. 

A.     Warring  account  T  find  Warring  in  here. 

O.  T  wish  you  would  turn  to  this  ledger  under  the 
Lucy  La  Raut  account  and  show  me  what  there  is  in 
that  account  to  show  the  payment  of  these  expenses 
down  to  Roseburg. 

A.  Those  expenses  were  entered  in  the  Brum- 
baugh group  of  claims. 

O.  If  you  did  not  know  that  there  was  any  Brum- 
baugh land  claim  account,  how  would  you  find  that 
out? 
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A.     I  knew  it  was  in  the  ledger. 

O.  Well,  if  you  had  ever  charged  it  to  Lucy  La 
Raut,  it  would  be  in  her  account? 

A.     Yes. 

Q.  If  you  had  charged  it  to  her  at  all  it  would 
be? 

A.     Yes  sir. 

O.  Now,  as  a  matter  of  fact,  the  entries  that  you 
have  made  in  regard  to  these  claims  are  just  such 
entries  as  you  would  have  made  if  you  had  been  tak- 
ing up  the  land  for  the  company,  just  as  if  the  com- 
pany had  paid  or  advanced  all  of  their  expenses,  and 
the  expenses  of  taking  the  claim,  and  the  like  and 
they  had  turned  over  the  claim  to  the  company  and 
had  received  $100.00  for  their  services. 

A.  Tf  the  company  had  bought  the  land,  they 
would  have  been  charged  to  the  stumpage  account. 

O.     They  were  charged  to  the  stumpage  account? 

A.     Yes,  later  on. 

O.     Just  as  soon  as  they  could  be? 

A.     T  presume  they  were. 

O.  And  if  the  land  had  never  been  turned  over  to 
the  company,  they  would  never  have  l)cen  charged 
to  the  stumpage  account? 

A.  They  would  have  stood  in  the  account  against 
the  individuals. 

Q.  And  the  money  advanced,  would  have  stood 
against  the  individuals? 

A.  Those  accounts  were  opened  as  T  have  stated, 
to  save  time  and  to  keep  these  claims  separate  from 
anv  other  claims. 
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\j.      1  licy  were? 
A.      N'es  sir. 

[J.  W'li.'it  ;iiilli(»ril\  (lid  you  have  to  (^pen  thai  ac- 
»ouni  of  the  Hrumhaug^li  land  claims  sonic  three 
months  before  the  titles  were  turned  over  to  the  com- 
pany ? 

A.  Mr.  Booth  wanted  tiiose  acccnmts  separate 
from  the  others. 

O.     Those  claims? 

A.     ^'cs  sir. 

i j.  Tiiat  is.  the  La  Raut  claim  and  the  Jordon 
claim,  and  the  Roche  claim  and  the  Dunbar  claim, 
vnd  the  Rrumbaug^h  claim? 

A.  I  am  referring-  to  the  La  Raut  claims  as  re- 
Cfards  Mr.  Booth. 

Q.  Vou  kept  the  La  Raut  claim  separate  from 
yours  and  Roche's  and  Jordon's  account? 

A.     Our  accounts  were  running  accounts. 

Q-  "^  '^^^  ^^''fl  ""^  charge  your  account  with  any  of 
the  items  contained  in  the  Brumbaugh  Land  Claim 
account? 

A.     No  sir. 

O.  The  Brumbaugh  land  claim  account  was  open- 
ed in  the  books  of  the  company  nbout  the  time  the 
filings  were  midc  upon  these  lands? 

A.     Yes. 

O.  And  all  expenses  incurred  by  the  Booth-Kelly 
Lumber  Company  in  regard  to  these  claims  were 
charged  to  the  Brumbaugh  land  claim  account? 

A.     ^'es  sir. 

O.     And  later  that  entire  Brumbausfh  land  claim 
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account  instead  of  being  charged  to  the  individauls, 
who  took  the  claims  was  charged  to  stumpage  ac- 
count? 

A.     Yes  sir. 

Q.  Without  ever  having  gone  into  the  accounts 
of  any  of  the  individuals  at  all? 

A.     Yes  sir. 

'Q.  That  was  the  only  separate  there  was  to  that 
group  of  claims  ? 

A.     Yes  sir. 

O.  That  included  the  Roche  claim,  the  Brum- 
baugh claim,  your  claim,  Jordon's  claim  and  the  four 
La  Raut  claims? 

A.     Yes  sir. 

Q.  And  all  of  those  claims  were  alike  charged 
to  stumpage  account? 

A.     Yes  sir. 

O.  And  ever  since  carried  in  the  stumpage  ac- 
count of  the  company? 

A.     Yes  sir. 

O.  Showing  on  the  books  as  an  asset  of  the  com- 
pany, consisting  of  timber  land. 

A.     They  show  that  way? 

Re-Direct  Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

'O.  Now,  you  say  that  the  credits  in  the  general 
stumpage  account  is  for  timber  cut  from  the  lands? 

A.     Yes  sir. 

Q.     For  the  year? 

A.     Yes  sir. 

O.     Now  suppose  that  the  company  did  not  get  the 
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laiul, — thai  IS,  suppose  that  lie  liad  made  payment  on 
ilie  laml,  for  instance, — a  partial  payment,  wonid  it  he 
carried  into  the  general  stumpaj^e  account?" 

A.      In  some  cases  it  would. 

(J.  Would  il  not  in  all  cases  he  carried  into  the 
>lumpai;e  account  as  an  expense. 

A.  All  expenses  are  charged  to  the  stumpage  ac- 
count. 

(J.  Is  that  not  also  true  as  to  cruising  land  which 
perhaps  the  company  would  fail  ultimately  to  get 
title  to? 

A.     Yes  sir,  cruising  is  charged  to  stumpage. 

Q.  Now,  you  referred  in  your  tesimony  to  a  War- 
ring claim,  and  that  tliat  was  charged  direct  to  stump- 
age account,  what  do  you  mean  hy  that? 

A.  It  Vvas  carried  fr«>ni  the  iourn.il  directly  into 
the  stumpage  account. 

O.  Then  there  was  not  a  separate  account  of  that 
particular  claim? 

A.     No  sir. 

O.  lUit  in  reference  to  these  Brumhaugh  Creek 
claims,  there  was  a  separate  account? 

A.     \'es  sir. 

(J.      From  the  general  stunijiage  account? 

A.     Yes  sir. 

O.  And  the  items  of  that  Urumbaugh  Creek  ac- 
count were  traceable  into  the  general  stumpage  ac- 
connl  from  this  separate  special  account  that  was 
kept  as  to  those  claims? 

A.     Yes  sir. 

Q.     And  you  say  it  was  kept  that  way  under  the 
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instructions  of  Mr.  Booth? 

A.     Yes  sir. 

O.  Now  you  testified  in  reference  to  an  entry  oc- 
curring in  the  journal  for  1902,  page  55,  where  that 
items  of  $260.00  and  some  occurred  that  you  said  was 
for  cruising  and  so  on  in  addition  to  the  item  of 
$301.03, — did  that  item  of  cruising  include  the  cruis- 
ing of  other  lands  besides  these  particular  lands  in 
the  Brumbaugh  district? 

A.  Yes  sir,  I  cannot  say  just  as  to  the  district  but 
it  included  the  expenses  of  cruising. 

0.  It  would  include  the  expenses  of  cruising  all 
land  of  the  company  for  the  year  1902,  would  it 
not? 

A.     Yes  sir. 

'Q.  Is  it  not  a  fact  that  the  company  some  times 
cruised  land  that  they  did  not  own?  And  other  land 
that  they  expected  to  acquire  or  were  thinking  of  tak- 
ing, or  acquiring  by  purchase. 

A.     They  did. 

0.  And  this  item  includes  all  of  the  expenses  for 
cruising  during  that  year? 

A.     Yes  sir. 

O.  Now,  I  understood  you  to  state  that  in  the 
ledger  ;iccounts  that  the  name  of  the  person  from 
whom  the  lands  were  acquired,  was  not  given, — just 
the  description  of  the  land? 

A.     No  sir,  they  are  not  given. 

O.  You  stated  that  tjic  Rthel  La  Raut  account 
and  the  Lucy  La  Raut  account  and  the  Stephen  La 
Raut  and  the  Alice  La  Raut  account  appeared  in  the 
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l)«)i)ks  llicrc  to  have  been  balanced,  what  is  your 
'  ustoni  in  rejjard  to  ruhn^-  down  accounts  even  before 
;liey  are  closed? 

A.  We  rule  an  account  when  it  balances,  then,  if 
here  is  any  new  transaction,  it  follows  along  in  the 
accoinil  after  the  account  is  ruled  off. 

A.      N'es  sir. 

(J.      What  is  the  purpose  of  that? 

A.  just  simply  a  method  of  bookkeeping  so  you 
vould  not  ha\e  to  keep  an  account  back  further  than 
the  account  balances. 

Q.  There  are  items  occurring  in  these  La  Rauf 
accounts  after  they  were  ruled  down,  are  there  not? 

A.  Xol  to  those  accounts  direct.  It  was  not 
charged  to  those  accounts. 

y.  Well,  where  did  those  items  of  payment  ap- 
pear that  were  made  subsequently? 

A.     In  the  stumi)age  account. 

O.     They  appear  in  the  stumpage  account? 

A.     Yes. 

O.  What  books  of  the  company  had  you  been  re- 
ferring to  in  your  testimony? 

A.     The  ledger,  the  cash  book,  the  journal  of  1902. 

( j.  Were  those  brought  here  at  the  request  of  the 
government's  attorney? 

A.     They  were. 

Q.  What  is  the  fact  as  to  whether  the  government 
officials  have  had  access  to  these  books  before? 

A.     They  have  had. 

Q.     When  ? 

A.  1  do  not  remember  the  date,  being  the  later 
l)art  of  December. 


464  The  United  States  of  America  vs. 

Re-Cross  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

Q.  I  direct  your  attention  to  the  account  of  C. 
Fisher,  appearing  in  the  journal  at  page  245,  Septem- 
l)cr  16th,  and  state  what  your  journal  shows? 

A.     It  shows  an  account  against  C.  E.  Fisher. 

O.     For  what? 

A.     ^500.00. 

O.  What  does  that  charge  consist  of?  As  shown 
l)y  that  charge? 

A.     A  payment  on  account. 

O.     Where  was  that  carried  in  the  ledger? 

A.     To  ledger  page  79. 

Q.  Where  do  you  find  the  next  charge  against 
Mr.  Fisher? 

A.     journal  Page  348. 

Q.     What  do  you  find  there? 

A.     $1800  on  account. 

O.     What  did  that  charge  consist  of? 

A.     A  payment  on  account. 

Q.     That  was  on  account? 

A.     Yes  sir. 

■Q.     How  was  it  paid? 

A.      By  check. 

Q.  That  is  all  charged  against  Mr.  Fisher,  or 
rather  that  is  all  the  charges  against  Mr.  Fisher  ap- 
pearing in  the  ledger  is  it  not? 

A.     Yes  sir. 

O.     Where  do  you  find  a  credit  to  Mr.  Fisher? 

A.     Journal  page  247. 

().     Where  do  vou  find  it  there? 
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A.     A  credit  of  $2300. 

O.     What  for? 

A.      I'^or  the  southeast  section  2,  18-1-East. 

[).  W'lj.it  (Id  \«m  find  in  the  ledj^er  in  regard  to 
tliat  : 

A.  It  was  carried  to  tlie  credit  of  C.  E.  Fisher's 
account  in  the  ledger. 

O.  And  Mr.  I'isher's  account  is  credited  tor  that 
(|uarter  section  of  huid? 

A.     Yes  sir. 

[).     With  $2300? 

A.     Yes  sir. 

(J.     That  halanccs  the  account? 

A.     Yes  sir. 

O.     What  became  of  llie  account  (hen? 

A.     It  was  closed. 

Q.     Closed  out? 

A.     Yes  sir. 

Q.     Hiat  ended  that  account? 

A.     Yes  sir. 

Q.     It  has  been  entered  ever  since? 

A.     I  cannot  say  as  to  that. 

(J.     So  far  as  tliis  ledoer  shows  it  had  been? 

A.     Yes  sir. 

U.  And  so  far  as  appearances  arc  concerned,  and 
so  far  as  tlie  face  of  the  record  is  concerned,  it  was 
just  like  the  La  Raut  account? 

A.     It  was  balanced  the  same  way. 

O.  When  did  that  go  into  the  stumpage  ac- 
count? 

A.     September  17th,  1902. 
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O.  Turn  to  your  stumpage  account,  do  you  find 
it  there? 

A.     Yes. 

O.  There  is  not  a  C.  E.  Fisher  entered  in  the  ledg- 
er in  that  account? 

A.     Not  in  stumpage  account. 

Q.     Just  the  description  of  the  land? 

A.     That  was  all. 

Q.  Now  then  can  you  describe  what  the  difference 
is  between  that  Fisher  account  and  the  Alice  La 
Raut  account  for  instance,  in  so  far  as  the  ledger  is 
concerned. 

A.  I  do  not  remember  the  condition  of  the  par- 
ticular account. 

O.     What  differences  do  the  books  show? 

A.  The  books  show  that  the  accounts  were  bal- 
anced. 

0.     It  shows  the  same  in  the  books? 

A.     It  shows  that  they  were  balanced,  yes  sir. 

O.  I  wish  you  would  hunt  that  cruising  account  of 
$2600.00, — now  then,  can  you  tell  me  what  that  item 
of  $2335.92  was  made  up  of? 

A.     It  closed  the  cruising  account  in  the  ledger. 

O.     How  did  you  reach  it? 

A.     The  cost  of  cruising  for  the  year  of  1902. 

(Witness  excused.) 

GEORGE  KELLY  is    recalled    for    further    cross 
examination. 
(Questions  by  Mr.  JOHN  McCOURT. 

Q.  What  capacity  were  you  occupying  in  rela- 
tion to  the  Booth-Kelly  Lumber  Company,  in  1902? 
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A.     W'oll.  I  was  a  director  in  l')02. 

<J.     W  ere  you  directing  anything? 

A.      I  was  superintendent  of  their  mills? 

n.     Of  their  mills? 

A.     Yes. 

<J.  Xow  that  company  was  ac(jiiiring  liniher  was 
it  not  down  in  this  Brumhaugh  District  at  that 
time? 

A.     Yes. 

Q.     And  prior  to  that  time? 

A.      I  think  about  1901,  tliey  hegan  to  buy  in  there. 

f  j-  And  (luring  all  of  that  time.  1<)01  and  1902,  it 
had  cruisers  in  that  country  all  of  the  time? 

A.     Xo.  not  all  of  the  time. 

Q.     Well,  you  cruised  the  entire  country? 

A.  Xo,  not  until  later  than  that  we  never  made 
a  systematic  cruise  of  the  whole  country  until  in 
later  years.  Then  we  cruised  the  whole  country,  or 
the  eastern  part  of  Lane  County  pretty  well  every- 
thing. 

O.  ^'ou  had  Dan  Brumbaugh  down  there  in  1901 
and  1902^ 

A.  r  think  he  worked  a  good  part  of  the  time,  but 
nni  all  together  down  in  there.  He  cruised  for  the 
company  a  good  many  years,  in  there  and  in  other 
sections. 

O.  \  on  (lid  that  for  the  ])urpose  of  ascertaining 
the  quality  and  (juantity  of  timber  in  there  with  a 
view  of  securing  title? 

A.  No  sir.  We  have  a  cruise  on  nearly  every- 
body's land  in  the  Eastern  part  of  Lane  County,,— 
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not  only  our  own,  but  everybody  else's. 

Q.  You  did  that  for  the  purpose  of,  and  with  a 
view  of  acquiring  title? 

A.  We  wanted  to  know  what  was  on  the  land, 
so  that  if  at  any  time  we  wanted  to  buy  it,  if  a  man 
came  to  the  office,  we  would  not  have  to  wait  ten,  fif- 
teen, or  twenty  days  ti  know  whether  we  would  take 
it  or  not. 

(Defendants  rest.) 

REBUTTAL. 

GEORGE  SORENSON,  is  called  as  a  witness  for 
the  government  on  rebuttal,  and  being  first  duly 
sworn  testified  as  follows: 

Direct  Examination. 
("Questions  by  Mr.  JOHN  McCOURT.) 

O.     What  is  your  business  Mr.  Sorenson? 

A.     I  am  in  the  timber  business. 

0.     In  Oregon  ? 

A.     Yes  sir. 

Q.     EIow  long  have  you  been  in  that  business? 

A.     About  twenty  or  thirty  years. 

O.  What  have  you  l)een  doing  in  your  ca])acity 
as  timber  man  ? 

A.     Looking  timber  over,  selling  and  buying  it. 

Q.  In  the  carrying  on  of  your  business,  have  you 
become  familiar  with  the  value  of  timber  in  Oregon? 

A.     I  certainly  have. 

Q.  Have  you  had  any  experience  in  timber  down 
in  Lane  County? 

A.     Yes  sir. 
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n.  In  Townships  21  and  22  soutli  of  Ranges  two 
and  tlirrc  west  ? 

A.      ^'os  sir. 

O.  Do  you  know  the  district  called  the  P>rinn- 
hauj^h  River  District? 

A.      ^'es  sir,  T  do. 

Q.  Were  you  familiar  with  the  value  of  timber  in 
that  district  durini;-  the  year  of  1902  and  about  that 
time? 

A.     ^'es  sir. 

O.  What  was  the  value  of  timber  there  at  that 
time? 

A.  Well,  about  eight  hundred  dollars, — about  five 
dollars  an  acre, — we  figured  a  claim  at  about  five 
dollars  an  acre,  or  eight  hundred  dollars. 

Q.  Eight  hundred  dollars  for  a  quarter  sec- 
tion ? 

A.  Yes  according  to  the  claim,  but  the  gener-rl 
value  was  about  eight  hundred  dollars,  or  five  dol- 
lars an  acre. 

Q.  Say,  for  a  claim  that  carried  from  six  to  s;:?ven 
million  feet  of  timber? 

A.     It  would  be  worth  eight  hu.ndred  dollars. 

O.  If  the  claim  carried  four  million  feet,  wh:;: 
would  you  sa}'  ? 

A.  Well,  we  would  not  figure  that  so  much,  but 
when  we  run  the  claims  out,  we  run  them  at  about 
eight  hundred  dollars. 

Q.  Eight  hundred  dollars  a  claim,  taking  them 
one  with  another? 

A.     Yes  sir,  checking  them  off.     Some  times  we 
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would  get  a  claim  with  ten  million,  or  some  times 
they  would  have  four  million.  We  would  get  the 
same  money. 

O.  Whrit  was  the  value  of  timl)er  in  that  vicinity, 
say  in  February,  1910. 

Objected  to  by  defendant's  counsel  as  immaterial. 

A.  Of  course  it  depends  a  good  deal  upon  the  lo- 
cation of  the  claim  but  I  would  figure  anyway  about 
fifty  cents  a  thousand. 

O.  Fifty  cents  a  thousand  would  be  about  the 
minimum  ? 

A.  Well,  about  an  average.  Of  course  that  is  for 
claims  coming  down  to  the  river,  so  that  a  fellow 
could  get  out,  if  he  had  a  claim  way  back,  it  would 
not  be  worth  so  much,  and  I  figured  about  fifty  cents 
a  thousand. 

Cross-Examniation. 
(Questions  by  Mr.  A.  H.  TANNER.) 

Q.  How  long  did  you  say  that  you  had  been  in 
the  timber  business  in  Oregon? 

A.     Well,  close  to  twenty  years. 

Q.  How  many  times  have  you  been  in  this  Rrum- 
bang  Creek  Section  ? 

A.     I  never  was  in  it. 

Q.  You  never  were  in  there  to  look  over  the  tim- 
ber? 

A.     No, — I  sold  some  timber  in  there  though. 

Q.     You  never  have  been  in  that  section  then? 

A.  No.  1  have  been  up  North  though,  but  I  never 
was  in  this  timber,  but  I  sold  some  timber, — sold  a 
Imnch  of  timber  in  there. 
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(J.  Xow,  of  course  the  value  of  these  chiims  here 
would  depend  somewhat  on  llie  location  and  accessi- 
hih'ty  would  not  they? 

A.  Sure,  that  is  right,  some  chiims  are  worth  more 
than  others. 

(J.  And  where  a  man  makes  it  a  husiness  of  huy- 
ing  timher,  he  finds  out  the  amount  of  liml)er  on  each 
claim  does  he  not  ? 

A.     Yes  sir. 

n.  And  estimates  the  value  on  the  cruise  of  the 
tind)er? 

A.  \'es  sir.  That  is  the  right  way,  one  claim  is 
worth  more  than  others,  but  I  made  an  estimate  and 
I  would  say  that  any  timber  in  there  was  worth  fifty 
cent  per  thousand. 

Q.  Suppose  it  only  had  two  or  three  million  feet, 
it  would  not  be  worth  eight  hundred  dollars? 

A.     Well,  it  is  W(^rth  fifty  cents  per  thousand. 

Q.     I  say  back  in  1902? 

A.  Well,  we  estimated  it  at  about  five  dollars  an 
acre  at  that  time. 

'Q.     Without  reference  to  the  tind)er  on  it  j^ 

A.     O,  yes,  referring  to  the  timber  on  it. 

O.  Of  course,  to  give  any  estimate  as  to  value  of 
any  particular  claim,  you  would  have  to  see  the  claim, 
and  see  the  (|uality  of  timber? 

A.     Yes,  that  is  right. 

Q.  ^'ou  never  saw  any  of  these  claims  in  dispute 
in  this  case? 

A.     I  never  saw  any  of  them. 

O.      Do  you  know  anything  about   the  quality  or 
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character  of   timber   in    that   section    of   country, — 
whether  a  good  deal  of  it  is  punky,  or  rotten  ? 

A.  Along  the  river,  there  is  a  lot  of  very  poor 
timber,  punky. 

Q.  Have  you  any  idea  what  percentage  was 
punky,  or  rotten  ? 

A.     No. 

Re-Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

O.  Timber  in  that  region  averages  up  with  tim- 
l)er  in  other  localities? 

A.  Yes  sir.  Along  the  river  there  is  a  lot  of  it 
that  is  punky,  but  back  of  it,  it  is  good  timber. 

(Witness  excused.) 

T.  B.  NEWHAUSER  is  called  as  a  witness  for  the 
government  on  rebuttal,  and  being  first  duly  sworn, 
testifies  as  follows: 

Direct  Examination. 
('Questions  by  Mr.  JOHN  McCOURT.) 

Q.     What  is  your  business  Mr.  Newhauser? 

A.     I  am  in  the  investment  business? 

Q.  Did  you  ever  engage  in  the  buying  and  selling 
of  timber  lands? 

A.     As  a  broker,  yes  sir. 

Q.     Are  you  in  that  business  yet? 

A.     Yes. 

Q.  You  know  where  the  Brumbaugh  River  is  in 
Lane  County? 

A.     I  know  where  it  is,  yes. 

O.  How  long  have  you  been  engaged  in  the  buy- 
ing and  selling  of  timber  land? 
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A.  I\\(.T  since  1  rosij^ned  hum  iIr-  ^ovcrnnu'iit 
>orvice. 

(J.  N  oil  used  lu  l)c  in  ihc  .t2fn\  eminent  service  did 
\  oil ': 

A.      \  es  sir. 

"(J.  W'lien  \t)U  were  in  the  government  service  Mr. 
Xewliauser.  did  \  uu  liave  an\-  occasion  to  hccome 
ac(|iiainte(l  with  some  timl)er  land  entries  made  l)y 
Stephen.  AHce.  and  l-Jhel  and  Lucy  La  Raut.  Ed- 
ward jordon,  and  few  others  on  this  l>rund)aui^h 
River? 

A.      1  (hd. 

i).  Xou  those  are  claims  in  controversy  in  this 
-nit. — did  you  ever  huy  and  sell  any  timher  land  in 
ihat  region  ? 

A.     No. 

O.  Llow  near  is  the  nearest  that  you  have  bought 
and  sold  land  of  those  lands  here  on  r)rumbaugh 
River? 

A.  I  never  bought  or  sold  any  in  there,  but  we 
have  listed  some  tracts  in  the  immediate  vicinity  of 
the  Brumbaugh  River  or  Creek  up  in  Lane  County. 

Q.  Well,  in  your  investment  business,  or  timber 
land  business,  do  you  know  the  value  of  timber  land 
in  this  locality? 

A.  I  would  say  yes,  I  have  a  fair  idea  as  to  its 
value. 

O.  Is  there  any  difference  in  the  value  now  as  in 
February.  1910? 

A.     I  would  say  yes. 

O.      Tt  is  less  nov.  than  it  was  then?* 
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A.  T  would  say  that  the  vahie  of  timber  is  high- 
er. 

O.     Higher  than  it  was  in  February,  1910? 

A.     Yes  sir. 

Q.  I  would  like  to  have  you  give  your  opinion 
with  reference  to  along  the  first  of  the  year  of  1910? 

A.  I  should  say  probably  from  75c  to  $1.00,  that 
is  in  the  open  market. 

'O.  You  would  give  seventy-five  cents  as  the  min- 
imum value  of  timber  in  there  ? 

A.  The  market  price  I  would  say, — that  is  a  year 
ago. 

O.  Depending  upon  the  accessibility  and  quality 
of  the  timber,  and  the  quality  on  the  claim? 

A.  Well,  I  should  say  that  price  would  be  for 
good  timber,  good  sound  thrifty  timber,  not  burnt  or 
spotted  and  not  scattering,  but  for  a  good  growth  of 
timber,  entirely  heavy  sound  and  thrifty. 

O.  What  do  you  mean  by  "spotted"  is  that  what 
they  call  punky? 

A.  No.  Spotted  is  what  they  refer  to  when  the 
tree  stands  in  bunches,  and  long  spaces  between 
them,  they  call  it  spotted. 

Q.  Would  the  presence  of  this  punk  have  some 
effect  upon  the  price  ? 

A.     Oh,  yes,  certainly. 

Q.  You  find  that  through  out  nil  timber,  more  or 
less? 

A.  No,  generally  where  you  have  a  good  eleva- 
tion, a  good  high  elevation,  you  do  not  find  so  much 
punk   in    young   thrifty   growth,   you   won't    find   so 
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iiiucii  piiiik.  \<>ii  mncrally  find  lli.ii  in  older  and 
nialurc  tinil>cr. 

O.  N'oii  do  not  know  what  tin-  value  ot*  timber  was 
in  1902? 

A,  Xo.  I  was  not  in  llic  state  at  that  lime,  and  had 
not  operated,  or  made  any  sales  at  llial  lime. 

Cross-Examination. 
((Uiesiions  l)y  Mr.  A.  II.  'IWXXER.) 

(j.  ^'ou  sa\'  thai  you  never  bought  or  sohl  any 
timber  in  this  r)runibauj2:h  Creek  section? 

A.      Xo,  never  boui^iit  or  sold  any  in  that  section. 

O.  And  of  course,  you  never  have  been  on  the 
land  or  seen  it  ? 

A.     Xo,  1  have  never  been  on  that  land. 

(j.  ^'our  estimate  of  seveniy-five  cents  or  a  dol- 
lar a  thousand  is  for  good  sound  timber,  and  as  you 
have  already  stated  if  the  timber  is  punky  or  rotten, 
or  si)otted.  as  you  called  it,  it  would  not  be  worth  so 
much  ? 

A.     Certainly  not. 

O.  You  do  not  know  of  any  timber  being  sold  in 
this  Brumbaugh  region  for  from  seventy-five  cents 
to  a  dollar  per  thousand  do  you? 

A.     Xo,  I  do  not. 

().  Suppose  it  was  shown  that  people  were  offer- 
ing land  in  ;hat  section  at  thirty  cents  per  thousand, 
would  von  C(»nsi(ler  that  it  was  very  much  below  what 
it  was  worth  ? 

A.  I  should  say  that  it  was  below  the  market 
Anlue. 
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O.  Now,  the  market  value  depends  a  good  deal 
upon  accessibility  and  the  location  of  the  land,  does 
it  not? 

A.  Yes,  and  it  depends  some  times  on  the  pres- 
ence of  a  large  company. 

O.  That  is,  that  helps  to  make  the  market,  does 
not  it? 

A.     No,  it  helps  to  spoil  the  market. 

O.     It  prevents  people  from  buying  you  mean  ? 

A.     Yes  sir. 

Re-Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

O.  In  this  case,  the  Booth-Kelly  Lumber  Com- 
pany had  monopolized  the  timber  held  in  that  dis- 
trict? 

A.  I  do  not  know  whether  the  Booth  Kelly  Lum- 
ber Company  has  monopolized  the  country  there  or 
not,  Mr.  McCourt,  in  fact.  I  do  not  know  exactly 
where  the  Booth-Kelly  holdings  are. 

O.     Well,   you   understand   that   the   Booth 
Lumber  Company  holds  all  of  the  available  timber 
in  that  country  down  there,  tributary  to  their  mills? 

A.     Yes  sir,  that  is  my  understanding. 

O.  Is  it  not  a  fact  that  if  any  considerable  quan- 
tity of  timber  could  be  secured  in  that  locality,  that 
purchasers  could  readily  be  secured  at  seventy-five 
])cr  thousand  for  good  timber? 

A.  T  shoubl  say  yes,  if  a  large  quantity  of  timber 
could  be  secured. 

O.     Well,  would  you  consider  a  claim  very  much 
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spotted  thai  liad  irom  i),350,00O  to  7,300,000  on  ii? 

A.       I)«)  you  refer  \o  a  i|iiarter  section  ? 

Q.     Yes.' 

A.     No,  I  would  not  say  tliat  was  spotted. 

O.  There  would  not  be  much  room  for  spots  on 
that? 

A.     Not  much  room  for  that. 

(Witness  excused.) 

GEORGE   SORENSON   is   recalled   for     further 
cross-examination. 
(Questions  In-  Mr.  A.  II.  TANNER.) 

(J.  T  forji^ot  to  ask  you  if  you  had  sold  any  land 
or  knew  of  any  being  sold  on  this  Brumbaui2^]i  Creek 
•section,  or  anywhere  in  that  vicinity? 

A.     Yes. 

O.     Who  was  it  sold  to? 

.\.     To  the  Storey  Bracher  Lunil)er  Company. 

Q.     W^hcn  ? 

A.     About  four  years  ago. 

O.     What  price  did  they  pay? 

A.  I  think  about  twenty-five  cents  per  thousand. 
It  was  four  years  ago. 

Re-Direct  Examination. 
;Ouestions  by  Mr.  JOHN  McCOURT.) 

Q.  Is  timber  more  value  now  than  it  was  four 
years  ago  ? 

A.     Yes. 

O.     What  per  cent  has  it  increased? 

A.     I  should  judge  fifty  per  cent. 

O.     Vou  mean  by  that  that  it  has  doubled  in  value? 

A.     Yes. 
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Q.     That  would  be  one  hundred  per  cent? 

A.  Yes  it  was  worth  twenty-five  cents  then,  it  is 
worth  fifty  cents  now. 

(Witness  excused.) 

M.  A.  MARTIN  is  called  as  a  witness  for  the  gov- 
ernment, and  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
(Questions  by  Mr.  JOHN  McCOURT.) 

Q.     Where  do  you  live  Mr.  Martin  ? 

A.     Portland. 

'Q.     How  long  have  you  lived  in  Portland? 

A.     About  four  years. 

O.     Where  did  you  live  prior  to  that  time? 

A.     At  Hood  River. 

O.     What  is  your  business? 

A.     The  timber  business  and  cruising  for  years. 

O.     How  many  years  have  you  cruised  timber? 

A.     Fifteen  years. 

O.  Were  you  ever  engaged  in  the  timber  busi- 
ness elsewhere  than  in  Oregon  ? 

A.     I  cruised  in  Michigan. 

Q.  How  long  have  you  been  engaged  in  the  tim- 
ber business  in  Oregon,  buying  and  selling  timber? 

A.     Three  years. 

Q.     Prior  to  that  time,  you  were  a  cruiser? 

A.     Prior  to  that  time,  I  was  a  cruiser. 

Q.  In  your  capacity  as  cruiser,  did  you  have  an  op- 
portunity to  ascertain  the  various  quantities  of  tim- 
ber in  the  various  districts  in  Oregon? 

A.     Well,  I  feel  that  I  know  considerable  about  it, 
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yes. 

(J.  \\)ii  were  familiar  willi  tlic  sales  that  were  he- 
inj^^  made  and  the  value  placed  iijxni  limher  diirinp: 
this  time? 

A.     \'es  to  a  j^rcat  extent. 

O.  Have  you  ever  cruised,  or  bought,  or  sold,  any 
timber  down  in  Lane  County? 

A.      \'es  sir. 

O.  Are  you  familiar  with  what  is  known  as  the 
Hrumbaup^h  River  District? 

A.  Well.  1  made  one  tri])  in  there  to  cruise  a 
section. 

(J.     What  section  was  that? 

A.     Section  36,  23-2. 

O.     West? 

A.     Yes. 

Q.  Now.  that  would  not  be  very  far  from  twenty- 
one  and  twenty-tvvo  south  of  two  and  three  West? 

A.     It  would  be  right  south  of  twenty-two  2. 

Q.     You  were  in  township  what? 

A.     Section  36,  twenty-three  2. 

O.     That  would  be  about  six  miles  south  of  that? 

A.     Yes? 

O.  How  long  were  you  in  that  vicinity  at  that 
time? 

A.     I  think  about  six  days. 

O.     When  was  that? 

A.  Well,  r  cannot  tell  you  definitely,  it  was  about 
a  year  ago  last  May. 

(_).  Did  you  make  a  general  observation  of  the 
time  in  that  vicinity  and  that  locality  at  that  time. 
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along  the  creek, — the  standing  timber? 

A.     Yes,  as  far  as  I  could  see. 

O.  Were  you  acquainted  with  the  value  of  tim- 
ber in  that  locality  in  1902  or  do  you  know  now  the 
value  of  timber  in  1902,  in  there? 

A.     No,  I  cannot  say. 

Q.  Do  you  know  the  value  of  timber  in  Oregon  in 
localities  similarly  situated  as  to  accessibility? 

A.     Well,  yes  to  a  certain  extent. 

Mr.  TANNER:    You  were  speaking  of  1902? 

A.     Yes. 

'O.  What  was  the  value  of  timber  at  that  time  in 
that  locality,  say  a  timber  running  from  four  to  ten 
million  feet  of  timber? 

A.  Well,  I  have  known  timber  similarly  situated 
to  be  bought  for  twenty-five  cents  per  thousand. 

Q.  At  that  time  were  you  in  the  habit  of  buying 
for  a  flat  sum  for  a  claim,  rather  than  for  the  number 
of  feet  carried  by  a  claim,  or  how  was  it? 

A.     Well,  yes,  that  was  my  observation. 

Q.  In  late  years  you  bought  on  the  stand  of  tim- 
ber and  tlie  quantity  per  thousand,  ordinarily? 

A.     Yes  sir. 

Q.  What  was  the  value  of  timber  in  that  locality, 
say  in  February,  1902? 

A.     W>11,  it  is  kind  of  difficult. 

0.  That  would  be  about  the  time  that  you  were 
down  there? 

A.     We  sold  that  section  for  about  fifty  cents. 

O.     That  was  a  fair  value  of  it  at  that  time? 

A.     Well,  that  was  all  that  wc  could  get  for  it. 
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(j.      Did  vou  sell  it  to   I'ooth  Kelly   Lunihcr  Coni- 
l)any? 

A.     No. 

O.      Do  you  know  of  any  other  claim  being  sold  in 
there  at  that  time? 

A.     I  do  not. 

(j.      I'jlher  het'ore  or  since? 

A.     No. 

C).     Ilow  much  was  there, — you  fijT:urcd  it  hy  the 
section? 

A.     Yes. 

().     "S'ou  sold  the  entire  section  at  that  rate? 

A.     Yes. 

Cross-Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

O.     How  lono:  have  you  been  in  this  coimtry  did 
you  say  Mr.  Martin? 

A.     In  Portland? 

O.     In  Ore.^on,  in  this  section  of  the  country. 

A.     I  have  been  here  nearly  twelve  years. 

Q.     Were  you  in  this  part  of  the  country  during 
1902? 

A.     Well,  I  did  considerable  work  out  of  Portland 
about  that  time  ? 

O.     You  say  that  you  have  been   in  the  cruising 
business  about  three  years  in  Oregon? 

A.     No,  I  have  been  in  the  timber  business  about 
three  years. 

O.      Buying  and  selling  timber? 
A.     Well,  to  a  certain  extent,  yes. 
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0.     For  yourself,  or  for  other  people? 

A.     Well,  for  myself  and  other  people  too. 

O.     Do  you  own  any  timber  now? 

A.     Yes. 

Q.     Where? 

A.     I  have  got  an  interest  in  the  Siletz. 

'O.     How  much  is  there  of  it  ? 

A.     I  do  not  know. 

Q.     A  large  tract? 

A.     Just  a  single  claim. 

O.  Where  was  this  section  that  you  spoke  about 
that  you  cruised  with  reference  to  Brumbaugh  Creek 
or  River? 

A.  Well,  it  is  quite  near  the  head  I  believe.  I 
know  that  I  swung  up  the  Brumbaugh  and  went  up 
the  Creek  or  a  branch  of  the  Brumbaugh.  It  is  on  the 
head  of  the  creek. 

0.     Well,  upon  the  mountain  w^as  it? 

A.     Yes. 

Q.  Did  you  go  dovvii  the  river  when  3-ou  came 
out? 

A.     Yes. 

Q.     Down  to  Coburg? 

A.  No.  I  came  back  down  the  Brumbaugh,  and 
went  on  to  Cottage  Grove. 

Q.  Did  you  notice  the  character  of  the  timber 
down  along  the  stream? 

A.     In  a  general  way,  yes. 

■Q.  What  is  the  fact  as  to  more  or  less  of  it  being 
punky  and  rotten  ? 

A.     Well,  I  suppose  there  is.     This  section  that  I 
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cruised  liad  lots  of  defects  in  it. 

<J.  riiat  effiri^  tJR*  value  of  a  claim  more  or  less, 
does  not  it  ? 

A.      Well,  yes  it  does. 

ke-l  )irect  Examination. 
((Juestions  by  Mr.  JOHN  McCOURT.) 

(_).  That  was  one  of  the  reasons  that  you  could 
not  j^et  more  than  fifty  cents  a  thousand,  was  it 
not  ? 

A.  Well,  no, — it  mii^ht  have  been,  hut  1  do  not 
think  it  was  though.  The  i)unk  was  thrown  out, 
when  we  cruised. 

(J.     'i'ou  cruised  sound  timber? 

A.     Yes. 

O.  That  is  the  ordinary  way  of  cruising  timber 
the  punky  stuff  is  thrown  out. 

A.     Yes. 

O.  Now,  this  claim  that  you  have,  would  that  be 
any  more  accessible  to  mills  or  the  market,  than  land 
situated  in  twenty-one  and  twenty-two  south  of  two 
and  three? 

A.  1  think  land  in  21  and  22  south  2  West  would 
be  ])robably  handier  to  railroad  facilities. 

'O.     ^^)urs  is  a  little  more  remote? 

A.     Yes. 

O.  Now,  land  situated,  say  in  the  southeast  qu-^r- 
ter  of  section  2,  township  18,  south  of  range  1  east,  in 
1902,  would  land  so  situated  be  any  more  valuable 
than  these  lands  in  21  and  22  south  of  range  two 
west? 
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A.  Well,  I  cannot  says  that  there  was  much  dif- 
ference in  value. 

Q.  A  claim  that  brought  $2300.00  in  one  of  those 
localities  then,  would  probably  be  about  the  same 
price  as  another? 

A.     Well,  I  suppose  somewhere  around  there,  yes. 

Q.     That  is  where  I  refer  to. 

A.     Yes. 

Re-Cross  Examination. 
(Questions  by  A.  H.  TANNER.) 

O.  You  never  saw  these  particular  claims  involv- 
ed in  this  suit? 

A.     I  do  not  know  the  description  of  them  at  all. 

Q.  Well  they  are  in  section  28,  township  21  south 
of  2,  and  in  section  2,  township  twenty-two,  south 
range  2,  and  section  26,  township  21,  south  range  3? 

A.     Well,  I  cannot  say,  the  way  I  went. 

'Q.  That  is  you  mean,  you  were  not  able  to  pick 
out  these  particular  claims  to  testify  anything  about 
them. 

A.  I  paid  no  attention.  I  did  not  look  for  any 
corner,  because  my  business  was  to  go  on. 

O.  You  do  not  know  anything  about  these  claims 
themselves? 

A.     No. 

(Witness  excused.) 

C.  W.  MEAD  is  called  as  a  witness  for  the  govern- 
ment on  rebuttal,  and  being  first  duly  sworn,  testi- 
fied as  follows : 
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nircct  Examination. 
((Jucsiiuns  by  Mr.  JOHN  McCOURT.) 
<J.     Where  do  you  live  Mr.  Mead? 
A.     I  live  in  Portland. 

O.      How  lonp^  have  you  lived  in  rortlaiid? 
A.     Al)out  iwenly  years. 

y.     \\  hat  has  been  }-our  business  for  several  years 
last  past? 

A.     'rind)er  eruising  and  inspecting  timber. 
<J.      In  your  experience  as  a  cruiser,  have  you  be- 
come accjuainted  with  the  value  of  timber? 
A.     Yes,  in  a  general  way  I  have. 
'[}.     You  have  had  personal  knowledge  of  numcr 
ous  tracts  in  the  sale  and  purchase  of  timber? 
A.     Yes. 

O.     Were  you  engaged  in  that  business  in  1902? 
A.     A^es  sir. 

O.     Did  you  ever  do  any  cruising  in  the  locality  of 
these  tracts  on  Brumbaugh  River? 

A.     Only  in  a  general  way.      I  made  a  trip  up  this 
creek  one  time  to  see  what  the  timber  was  in  there  in 
a  general  way.     I  did  not  look  at  any  particular  piece, 
I  was  only  in  there  about  four  days? 
Q.     When  was  this? 

A.     That  was  about  ten  years  ago,  I  cannot  tell  ex- 
act!}. 

O.     Did  you  go  in  there  for  your  own  personal  in- 
formation ? 

A.     Yes,  my  own. 

O.     You  say  that  you  have  a  general  idea  of  the 
character  of  the  timber  in  that  locality? 
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A.     Yes  I  had  at  that  time. 

Q.  Do  you  know  what  the  value  of  timber  was 
in  that  locality  in  1902? 

A.  Well,  only  judging  from  other  localities,  sim- 
ilar to  this,  that  is  all. 

Q.  Well,  so  judging  it,  what  is  your  opinion  as 
to  the  value  of  timber  in  that  locality  upon  a  claim 
running  from  four  to  six  and  ten  million  feet  per 
quarter  section  ? 

A.  At  that  time,  I  remember  it,  timber  could  be 
bought  from  twenty-five  to  fifty  cents  per  thousand, 
— that  was  the  asking,  that  is  for  good  timber, — I 
mean  for  fir  and  cedar.  Of  course,  there  was  quite  a 
little  hemlock  in  there  at  that  time,  hemlock  vv^as  not 
considered  worth  hardly  anything. 

Q.  What  was  the  market  value  of  timber  say  in 
there  in  1901,  for  good  timber? 

A.  Well,  I  think  it  was  about  double  what  it  was 
before  when  I  was  in  there. 

O.     From  50c  to  $1.00? 

A.     Yes  sir. 

Cross-Examination. 
(Questions  by  Mr.  A.  H.  TANNER.) 

O.     Have  you  bought  any  timber? 

A.     Not  in  that  locality. 

Q.     You  never  saw  these  claims  in  dispute? 

A.  Not  that  I  know  of.  I  cannot  say  that  I  was 
ever  across  them, — I  just  went  up  through  the  val- 
ley,— up  one  side  and  down  the  other. 

O.     You  say  that  your  impression  is  that  in  1902, 
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the  askinj^  price  was  from  25c  to  50c  per  llioiisaiul? 

A.     Yes  sir. 

(j.  That  is  what  people  who  had  timber  to  sell 
wanted  to  ^et  for  it  ? 

A.  That  is  what  I  understood  at  that  time,  yes 
sir. 

(J.  \\m  do  not  know  whetlier  the  buyers  p^avc 
that  or  not  do  you? 

A.     1  do  not  know. 

O.  If  a  man  has  a  piece  of  timber  to  sell,  he  g"cn- 
erally  asks  a  pretty  good  price  for  it,  don't  it. 

A.     Some  times  he  does,  and  some  times  he  don't. 

(Witness  Excused.) 

Plaintiff  rests.     Defendant  rests. 

UNITED  STATES  OF  AMERICA, 

District  of  Oregon — ss. 

I, Geo.  A.  Brodie,  Examiner  of  the  above  entitled 
court  do  hereby  certify  that  on  the  19th  day  of  De-, 
cember,  1910  the  parties  herein  appeared  before  me 
at  the  U.  S.  Grand  jury  Room  in  the  City  of  Port- 
land, Multnomah  County,  Oregon,  in  the  District  of 
Oregon,  at  the  hour  of  1:30  P.  M.,  the  complainant, 
the  Government  of  the  United  States,  appearing  by 
Mr.  John  McCourt,  U.  S.  Attorney  for  Oregon,  and 
the  defendants  appearing  by  Messrs.  A.  H.  Tanner 
and  A.  C.  Woodcock,  and  thereupon  the  taking  of 
testimony  herein  on  behalf  of  the  respective  parties 
was  begun  before  me,  it  being  agreed  by  and  be- 
tween the  parties  that  said  testimony  should  be  tak- 
en down   bv  me  in   shorthand  and  afterwards  tran- 


488  The  United  States  of  America  vs. 

scribed  into  typewritten  script  and  certified  as  being- 
a  true  and  correct  transcript,  and  when  so  taken 
transcribed  and  certified  that  the  same  should  be  re- 
spectively, the  signing  of  the  depositions  by  the  re- 
spective witnesses  to  all  intents  and  purposes  as  if 
duly  and  regularly  subscribed  by  the  witnesses  re- 
spectively, the  signing  of  the  depositions  by  the  re- 
spective witnesses,  being  expressly  waived  b}^  the 
parties.  That  thereafter  the  taking  of  testimony  was 
adjourned  from  day  to  day  until  the  18th  day  of  Jan- 
uary, 1911,  at  which  time  the  taking  of  testimony 
herein  vv^as  completed. 

I  further  certify  that  before  proceeding  with  the 
taking  of  the  testimony  of  the  respective  witnesses 
herein  they  and  each  of  them  were  by  me  duly 
sworn  to  tell  the  truth  the  whole  truth  and  nothing 
but  the  truth  in  answer  to  interrogatories  to  be  pro- 
pounded to  them  by  counsel. 

I  further  certify  that  the  foregong  is  a  true  and  cor- 
rect transcript  of  the  testimony  and  proceedings  had 
before  me  herein  and  of  the  whole  thereof. 

Dated  this  9th  day  of  March,  1911. 

GEO.  A.  BRODIE, 

U.  S.  Examiner. 

[Endorsed]:     Filed  March  10,  1911. 

G.  H.  MARSH, 
Clerk  District  of  Oregon. 

And  afterwards,  to  wit,  on  the  8th  day  of  April.  19 '2, 
there  was  duly  filed  in  said  Court,  a  Petition  for 
Appeal  in  words  and  figures  as  follows  to  wit: 
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(Petition  for  Appeal.) 
/;;  ///('  District  Court  of  the  United  States  for  the  Ninth 

Judicial  Circuit  and  District  of  Oregon. 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
l^.^x  »'IMl-KELL\'  COMi'AXN,  a  corporation,    ED- 
WARD JORDAN,  STEPHAN  A.  La  RAUT, 
ALICE  LA  RAUT,  ETHEL     M.     LA  RAUT 

and  LUCY  LA  RAUT, 

Defendants 

The  United  States  of  America,  complainant  above 
named,  conceivini^-  itself  a.^'grieved  by  the  decree  en- 
tered in  the  Circuit  Court  of  the  United  States  for 
the  above  mentioned  Circuit  and  District  in  the  above 
entitled  cause  on  the  9th  day  of  October,  1911,  here- 
by appeals  from  said  decree  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  for  the 
reasons  specified  in  the  assignment  of  errors  which 
is  filed  herewith,  and  prays  that  the  appeal  be  al- 
lowed, and  that  a  transcript  of  the  records,  proceed- 
ings and  papers  upon  which  said  decree  was  made, 
duly  authenticated,  may  be  sent  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
your  petitioner  prays  that  said  decree  may  be  reviewed 

and  reversed. 

Dated  April  6,  1912. 

JOHN  McCOURT, 

United  States  Attorney  for  the  District  of  Oregon, 

and  Solicitor  for  Complainant. 

[Endorsed]:     Petition  for  Appeal.     Filed  Apr.  8, 

1912. 

A.  M.  CANNON, 

Clerk  U.  S.  District  Court. 
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And  afterwards,  to-wit,  on  the  8th  day  of  April, 1912, 
there  was  duly  filed  in  said  Court,  an  Assign- 
ments of  Error  in  words  and  figures  as  follows 
to-wit : 

[Assignments  of  Error  by  Plaintiff.] 
In  the  District  Court  of  the  United  States  for  the  Ninth 

Judicial  Circuit  and  District  of  Oregon 
THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
BOOTH-KELLY  COMPANY,  a  corporation,  ED- 
WARD JORDAN,  STEPHEN  A.  LA  RAUT, 
ALICE  LA  RAUT,  ETHEL  M.  LA  RAUT 

and  LUCY  LA  RAUT. 

Defendants. 

The  United  States  of  America,  complainant  above 
named,  asserts  that  in  rendering  the  decree  in  the 
above  entitled  cause  on  the  9th  day  of  October,  1911, 
the  said  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon  for  the  Ninth  Circuit,  erred  in  the 
following  particulars  to-wit: 

FIRST:  In  dismissing  the  bill  of  complaint  here- 
in as  to  the  four  patents  bearing  date  August  3,  1904, 
and  each  of  them,  and  and  the  lands  described  there- 
in, issued  respectively  to  Stephen  A,  La  Raut,  Alice 
La  Raut,  Ethel  La  Raut  and  Lucy  La  Raut,  and  de- 
scribed in  the  bill  of  complaint.  This  was  error  be- 
cause the  evidence  in  the  case  sustained,  proved  and 
established  the  conspiracies,  frauds,  irregularities  and 
notice  thereof  complained  of,  alleged  and  charged  in 
the  bill  of  c()m])laint,  in  connection  with  the  entries  of 
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>.ii(I  laiuls  and  tlic  conveyances  thereof. 

SI'XOXD:  In  failing  and  refusing  to  make  and 
enter  a  decree  lierein  in  accordance  with  the  prayer 
of  complainant's  bill  of  complaint,  declaring  null  and 
void  the  said  patents  issued  respectively  to  Stephen 
A.  La  Raul,  Alice  La  Raut,  Ethel  La  Raut  and  Lucy 
La  Raut,  r\nd  dated  August  3,  1904,  and  setting  aside, 
revoking  and  cancelling  said  patents  and  directing 
that  the  several  deeds  of  conveyance  from  said  entry- 
nun  to  the  defendant  Booth-Kelly  Company,  for  the 
lands  described  in  said  patents,  be  delivered  up  and 
surrendered  for  cancellation  and  cancelled,  and  ord- 
ering and  decreeing  that  the  lands  embraced  in  ihc 
several  patents  to  be  the  perfect  property  of  com- 
plainant free  and  clear  of  all  claims  of  the  defendants, 
and  ordering,  adjudging  and  decreeing  that  the  de- 
fendant Hooth-Kelly  Company  execute  and  deliver 
to  complainant  a  good  and  sufficient  deed  or  deeds 
conveying  the  said  lands  described  in  said  patents 
free  and  clear  of  all  liens,  incumbrances,  outstanding 
claims  or  clouds  v/hatever,  to  the  complainant  in  fee 
simple  absolute.  The  failure  and  refusal  of  the  Court 
in  the  respect  mentioned  in  this  assignment  was  er- 
ror because  the  evidence  in  the  case  sustained,  proved 
and  established  the  conspiracies,  frauds,  irregularities 
and  notice  thereof  complained  of,  alleged  and  charged 
in  the  bill  of  complaint,  in  connection  with  the  en- 
tries of  said  lands  and  the  conveyances  thereof. 

THIRD:  In  dismissing  the  bill  of  complaint  as  to 
the  said  four  patents  of  August  3,  1904,  and  the  land 
described  therein,  instead  of  rendering  and  entering 
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a  decree  as  to  said  patents  and  each  of  them,  and  said 
lands  described  therein,  and  the  conveyances  of  said 
lands  by  the  several  entrymen  to  the  defendant 
Booth-Kelly  Company,  as  prayed  for  by  complainant 
in  its  bill  of  complaint,  the  conspiracies,  frauds,  ir- 
regularities and  notice  thereof  set  forth  in  the  bill  of 
complaint,  having  been  clearly  and  fully  sustained, 
proved  and  established  by  the  evidence  introduced 
and  presented  to  the  court  by  complainant. 

JOHN  McCOURT, 
Solicitor  for  Complainant  and  United  States  At- 
torney for  the  District  of  Oregon. 

[Endorsed]  :    Assignment  of  Error.     Filed  Apr.  8, 
1912. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
And  afterwards,  to  wit,  on  the  8  day  of  April  1912, 
there  was  duly  filed  in  said  Court,  an  Order  Al- 
lowing Appeal  in  words  and  figures  as  follows 
to-wit : 
[Order  Allowing  Plaintiff's  Petition  for  Appeal.] 
In  the  District  Court  of  the  United  States  for  the  Ninth 

Judicial  Circuit  and  District  of  Oregon. 
THE  UNITED  STATES  OF  AMERICA, 

Comj^iJainant, 
vs. 
BOOTH-KELLY  COMPANY,  a  corporation,  ED- 
WARD JORDAN,  STEPHEN  A.  LA  RAUT, 
ALICE  LA  RAUT,  ETHEL  M.  LA  RAUT 

and  LUCY  LA  RAUT, 

Defendants. 
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Now  oil  iliis  day  came  the  Liiiled  Stales  of  Anieri- 
i  a,  comi)lainant  herein,  by  its  counsel  John  McCourt, 
United  States  Attorney  for  tlie  District  of  Oregon, 
and  presented  its  petition  for  an  ai)i)oal,  accompanied 
l)y  an  assij^nmcnt  of  errors,  which  i)etiti()n,  upon 
consideration  of  the  Court  is  hereby  allowed,  and  ihc 
Court  hereby  allows  an  appeal  herein  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Xiuth  Cir- 
cuit. 

Dated  at  Portland.  Oregon,  this  8th  day  of  April, 
1912. 

R.  S.  BEAN, 

Judge. 
[Endorsed]  :     Order  allowing  Appeal.     Filed  Apr. 
8,  1912. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  cS  day  of  April,  1912, 
there  was  duly  filed  in  said  Court,  a  Citation  on 
Appeal  in  words  and  figures  as  follows  to  wit: 

[Citation  on  Appeal  to  the  Defendants.] 
UNITED  STATES  OF  AMERICA, 

District  of  Oregon — ss. 
To  Booth-Kelly  Company,  a  corporation,  Stephen  A. 
La  Raut.  Alice  La  Raut,  Ethel  M.  La  Raut  and 
Lucy  La  Raut, 

Greeting: 

WHEREAS,  The  United  States  of  America  has 
lately  appealed  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  a  decree  rendered 
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on  October  9,  1911,  in  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Oregon,  in  your  favor, 
and  has  given  the  security  required  by  law;  you  are, 
therefore,  hereby,  cited  and  admonished  to  be  and 
appear  before  said  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  at  San  Francisco,  Cali- 
fornia, within  thirty  days  from  the  date  hereof,  to 
show  cause,  if  any  there  be,  why  the  said  decree 
should  not  be  corrected,  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

Given  under  my  hand,  at  Portland,  in  said  District, 
this  8th  day  of  April,  in  the  year  of  our  Lord,  one 
thousand,  nine  hundred  and  twelve. 

R.  S.  BEAN, 

Judge. 

UNITED  STATES  OF  AMERICA, 

District  of  Oregon — ss. 

Due  and  legal  service  of  the  within  citation  is  here- 
by acknowledged  and  accepted  this  8th  day  of  April, 
1912,  within  Multnomah  County,  State  of  Oregon, 
by  receipt  of  a  duly  certified  copy  thereof. 

A.  H.  TANNER, 

Of  Attorneys  and  Solicitors  for  the  Defendants, 
Booth-Kelly  Co.,  a  corporation,  Stephen  A.  La  Raut, 
Alice  La  Raut,  Ethel  M.  La  Raut  and  Lucy  La  Raut, 

[Endorsed] :  Citation  on  Appeal.  Filed  Apr.  8, 
1912. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  8  day  of  April,  1912, 
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liaic  Wvis  (iuly  filed  m  >;ih1  Court,  a  Pt'liliuii  lor 
Appeal  in  words  and  figures  as  follows  to  wit : 

[Petition  of  Defendant  Booth-Kelly  Co.  for  Appeal.] 

///  the  Circuit  Now  District  Court  of  the  United  States 

for  the  (^th  Judicial  Circuit  aud  Pistrict  of  Orc's^ou. 

I'MTI'J)  STATRS  CM^"  AMl^RTCA. 

Plaintiff, 
vs. 
Till-:  P.OOTH-KELLY  LUMBER  CO.,  EDWARD 
JORDAN,  STEPHEN  A.  LA  RAUT,  ALICE 
LA  RAUT,  ETHEL     M.     LA  RAUT     and 
LUCY  LA  RAUT, 

Defendants. 
To  the  Honorable  Robert  S.  Bean,  District  Judge  and 
one  of  tlie  Judges  of  the  above  entitled  Court, 
presiding  therein : 
The  above  named  defendant,  the  Booth-Kelly 
Lumber  Company,  a  corporation,  considering  itself 
aggrieved  by  that  part  of  the  order  and  decree  made 
and  entered  in  the  above  entitled  cause  and  Circuit 
Court  on  the  9th  day  of  October,  1911,  wherein  and 
whereby  it  was  and  is  ordered,  adjudged  and  decreed 
that  the  patent  heretofore,  to-wit,  on  the  3rd  day  of 
August,  1904,  issued  to  Edward  Jordan  for  Lots  7, 
8,  9  and  10,  of  Section  2,  in  Towaiship  22,  South 
Range  2  West,  Willamette  Meridian,  and  the  deed 
from  said  Edward  Jordan  and  wife  to  the  said  de- 
fendant the  Booth-Kelly  Lumber  Company  to  the 
said  land,  which  said  patent  and  deed  are  particular- 
ly mentioned  and  referred  to  in  the  plaintiff's  bill  of 
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complaint,  be  and  are  set  aside,  cancelled  and  held 
for  naught,  and  that  the  plaintiff  herein  be  decrec^^ 
to  be  the  owner  of  said  real  property,  free  and  clear 
of  all  claims  of  said  defendants,  and  that  the  said  de- 
fendant the  Booth-Kelly  Lumber  Company  execute 
and  deliver  to  the  plaintiff  a  good  and  sufficient  deed 
conveying  said  land  to  the  said  plaintiff  in  fee  sim- 
ple absolute,  and  that  in  case  it  shall  fail,  neglect  or 
refuse  to  make  such  deed  that  said  decree  should  op- 
erate as  such  deed  of  conveyance,  for  the  reasons  set 
forth  in  the  assignment  of  errors  which  is  filed  here- 
with, and  it  prays  that  this,  its  petition  for  its  said 
appeal,  may  be  allowed,  and  that  a  transcript  of  the 
records,  proceedings  and  papers  upon  which  said 
decree  was  made,  duly  authenticated,  may  be  sent  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
9th  Circuit. 

A.  C.  WOODCOCK, 
and  A.  H.  TANNER, 

Solicitors  for    Defendant    the    Booth-Kelly    Lum- 
ber Co. 

[Endorsed]  :     Petition  for  Appeal.     Filed  Apr.  8, 

1912. 

A.  M.  CANNON, 

Clerk  U.  S.  Court. 
And  afterwards,  to  wit,  on  the  8  day  of  April,  1912, 
there  was  duly  filed  in  said  Court,  Assignment  of 
Error  in  words  and  figures  as  follows  to  wit: 
[Defendant's  Assignments  of  Error.] 
In  the  Circuit  Now  District  Court  of  the  United  States 
for  the  gth  Judicial  Circuit  and  District  of  Oregon. 
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1\ITFI>  STATES  OF  AMERICA, 

Plaintiff, 

nir  r.noTU-KELLV  lumber  ca,  edward 

lORDAN,  STEPHEN  A.  LA  RAUT,  AL- 
'iCE  LA  RAUT,  ETHEL  ^L  LA  RAUT  and 

LUCY  LA  RAUT, 

Defendants. 

ConK-s  now  the  dcfemlant  the  Booth-Kelly  Lumber 
Cotnpanv.  .  eorporat.on,  and  alleges  and  f.les  here.n 
UK  foUowinR  assignment  of  errors,  upon  wh.ch  U 
will  rely  upon  the  prosecution  of  the  appeal  m  the 
,„„ve  entiOe  eause  from  that  part  of  the  decree  trom 
which  the  appeal  is  taken: 

I. 
The  Court  erred  in  entering  said  decree  or  any  de- 
cree in  this  cause  against  this  defendant,  sett.ng 
..i-,e.  cancelling  and  annulhng  the  said  l-^te"t --« 
,,v  the  plaintiff  to  Edward  Jordan,  for  Lots  7,  8,  9  and 
10  of  Section  2.  Township  22.  South  of  Range  2 
XVest  of  the  Willamette  Meridian,  attd  the  deed  frotn 
said  Edward  Jordan  and  wife  to  this  defendant. 

II. 
TV  Court  erred  in  not  dismissntg  the  plaintiffs 
M,  of  complaint  as  to  said    real    property  so  patent  d 
to  sr.id  Jordan  by  the  said  plaintiff,  and  by  htm  deed- 
cd  to  this  defendant. 

III. 
The  Conrt  erred  in  not  holding  and  finding  in  and 
,,v  its  said  decree  that  the  said  patent  so  ,ssv,ec.  to 
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said  Edward  Jordan,  and  the  entries  and  proceedin,";^^ 
relating  thereto,  were  taken  and  had  in  good  faith, 
and  in  not  holding  and  reciting  that  the  deed  from 
said  Edward  Jordan  and  wife  to  this  defendant  was 
made  in  good  faith,  and  without  any  intent  to  de- 
fraud the  plaintiff  out  of  said  land. 

A.  C.  WOODCOCK, 
and  A.  H.  TANNER, 
Solicitors  for  Defendant    the    Booth-Kelly    Lum- 
her  Co. 

[Endorsed]  :     Assignment  of  Errors.     Filed  Apr. 
8,  1912. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  8  day  of  April,  1912, 
there  w^as  duly  filed  in  said  Court,  an  Order  Al- 
lowing Appeal  in  words  and  figures  as  follows 
to  wit: 

[Order  Allowing  Defendant's  Appeal.] 

In  the  Circuit  Now  District  Court  of  the  United  States 

for  the  pth  Judicial  Circuit  and  District  of  Oregon. 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
THE  BOOTH-KELLY  LUMBER  CO.,  EDWARD 
JORDAN,  STEPHEN   A.   LA   RAUT,  AL- 
ICE LA  RAUT,  ETHEL  M.  L  ARAUT  and 
LUCY  LA  RAUT, 

Defendants. 

On  motion  of  A.  H.  Tanner,  Esq.,  Solicitor  and  of 
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counsel  for  dclciulanls,  it  is  Ordcrctl  thai  an  appeal 
to  the  I'niled  States  Circuit  Court  of  Appeals  for  the 
9lh  Circuit,  from  that  part  of  the  final  decree  hereto- 
fore filed  and  entered  herein,  as  set  forth  in  the  i)e- 
tition  for  said  appeal,  he  and  the  same  is  herehy  al- 
lowed, and  that  a  certified  transcript  of  the  record, 
testimony,  exhihits,  stipulations  and  all  proceedings 
herein  he  forthwith  transmitted  to  the  L'nitcd  States 
Circuit  Court  of  Appeals. 

It  is  further  ordered  that  the  hond  of  said  appeal  he 
fixed  at  Two  Himdred  and  Fifty  Dollars,  the  same  to 
act  as  a  supersedeas  bond,  and  also  as  a  bond  for 
costs  and  damages  on  appeal. 

Dated  April  8,  1912. 

R.  S.  BEAN, 

Judge. 

[Endorsed]  :    Order  Allowing  Appeal.     Filed  Apr. 

8,  1912. 

A.  M.  CANNON, 

Clerk  U.  S.  District  Court. 

And  Afterwards,  to  wit,  on  the  8  day  of  April.  1912, 

There  was  duly  filed  in  said  Court,  a  Bond  on  Ai> 

peal  in  words  and  figures  as  follows  to  wit : 

[Defendant's  Bond  on  Appeal.] 

Jn  the  Circuit  Now  District  Court  of  the  United  States 

for  the  (jth  Judicial  Circuit  and  District  of  Oregon. 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
TPIE  BOOTH-KELLY  LUMBER  CO..  EDWARD 
JORDAN.   STEPHEN   A.   LA   RAUT,   AL- 
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ICE  LA  RAUT,  ETHEL  M.  LA  RAUT  and 
LUCY  LA  RAUT, 

Defendants. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  the  Booth-Kelly  Lumber  Company,  a  corpora- 
tion, as  principal  and  Geo.  H.  Kelly  as  surety  are  held 
and  firmly  bound  unto  the  United  States  of  America, 
plaintiff,  above  named  in  the  full  and  just  sum  of  Two 
Hundred  and  Fifty  ($250)  Dollars  to  be  paid  to  it, 
it's  successors  or  assigns  for  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  exe- 
cutors and  administrators,  jointly  and  severally,  firm- 
ly by  these  presents. 

Whereas  lately  at  a  session  of  the  above  entitled 
court  in  a  suit  pending  in  said  court  between  the 
United  States  of  America,  plaintiff,  and  the  above 
nam.ed  defendant,  a  decree  was  rendered  in  part 
against  the  said  defendant,  the  Booth-Kelly  Lum- 
ber Company,  and  said  company  having  obtained 
from  said  court  an  order  allowing  an  appeal  to  the 
United  States  Circiut  Court  of  Appeals  for  the  9th 
Circuit  to  reverse  that  part  of  the  said  decree  so  ren- 
dered against  the  said  Booth-Kelly  Lumber  Com- 
pany, defendant  aforesaid,  and  a  citation  is  about  to 
be  issued  citing  the  plaintiff,  the  United  States  of 
America,  to  be  and  appear  at  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  9th  Circuit  to  be  holden 
at  San  Francisco,  California. 

Now  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Booth-Kelly  Lumber  Company  shall 
prosecute  its  said  appeal  to  effect,  and  shall  answer 
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all  (lama8:es  aiul  costs  as  may  be  awarded  against  i(. 
if  it  fails  to  make  good  its  plea,  then  the  above  obhga- 
tion  is  t..  hv  v..;.I;  otherwise,  to  remain  in  full  force 
and  virtue. 

lH)OTII-KELLY  LUMBER  COMPANY, 

By  A.  H.  Tanner, 

Its  Attorney. 
GEO.  H.  KELLY. 

STATE  OF  OREGON, 

County  of  Multnomah— ss. 

I,  Geo.  H.  Kelly,  being  first  duly  sworn,  say  that  1 
am  the  surety  named  in  the  foregoing  bond,  and  tha^ 
1  an.i  a  resident  and  free-holder  in  the  State  of  Oregon 
m\  am  worth  the  sum  of  Five  Hundred  ($500)  Dol- 
lars over  and  above  all  my  debts  and  liabilities,  and 
•)wner  of  property  exempt  from  execution. 

GEO.  H.  KELLY. 

Subscribed  and  sworn   to  before  me  this  8th  day 
of  April,  1912. 

[Seal.]  ALBERT  H.  TANNER, 

Notary  Public  for  Oregon. 

[Endorsed]:     P.ond  on  Appeal.       Filed     Apr      8 

1912.  *       ' 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
And  afterwards,  to  wit,  on  the  8  day  of  April,  1912, 
there  was  duly  filed  in  said  Court,  a  Citation  on 
Ai)i)cal  in  words  and  figures  as  follows  to  wit: 
[Citation  on  Appeal  to  Plaintiff.] 
UNITED  STATES  OF  AMERICA, 

District  of  Oregon — ss. 
Tf.  The  United  States  of  America, 

Greeting: 
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WHEREAS,  The  Booth-Kelly  Lumber  Company 
has  lately  appealed  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  that  part  of  a 
decree  rendered  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon  on  the  9th  day  of 
October,  1911,  in  your  favor,  and  has  given  the  se- 
curity required  by  law;  You  are,  therefore,  hereby, 
cited  and  admonished  to  be  and  appear  before  said 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  at  San  Francisco,  California,  within  thirty- 
days  from  the  date  hereof,  to  show  cause,  if  any  there 
be,  whiy  the  said  decree  should  not  be  corrected,  and 
speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

Given  under  my  hand,  at  Portland,  in  said  Dis- 
trict, this  8  day  of  April,  in  the  year  of  our  Lord,  one 
thousand,  nine  hundred  and  twelve. 

R.  S.  BEAN, 

Judge. 
UNITED  STATES  OF  AMERICA, 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  and  legal  service  of  the  within  citation  is  here- 
by accepted,  admitted  and  acknowledged  at  Portland, 
Oregon,  this  8  day  of  April,  1912. 

JOHN  McCOURT, 
United  States  Attorney  for  Oregon. 

[Endorsed]  :  Citation  on  Appeal.  Filed  Apr.  8, 
1912. 

A.  M.  CANNON, 
Clerk  U.  S.  Court,  Oregon. 
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NINTH  CIRCUIT 


TIIF  UNITED  STATKS  UF  AMERICA, 

Plaintiff  and  Appellant, 

\s. 

BOOTH-KELLY  LUMBER  COMPANY,  a  Corpora- 
tion, STEPHEN  A.  LaRAUT,  ALICE  LaRAUT 
ETHEL  M.  LaRAUT  arid  LUCY  LaRAUT,     ' 
Defendants  and  Appellees, 

And 

BOOTH-KELLY  LUMBER  COMPANY,  a  Corpora- 
*^<^"'  Defendant  and  Appellant, 

vs. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Appellee. 


Appeal  and  Cross-Appeal  from  the  United  States 
District  Court,  District  of  Oregon. 


JOHN  McCOURT, 
it^  |tatejpAtt|iiii^y  for  Oregon. 
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NINTH  CIRCUIT 


THE  UNITED  STATES  OF  AMERICA. 

f'laintiff  and  Appellant, 
vs. 

i^.(WrH-KELLV  LUMP.ER  COMPANY,  a  Corpora- 
tion, STEPHEN  A.  LaRAUT,  ALICE  LaRAUT 
ETHEL  M.  LaRAUT  and  LUCY  LaRAUT, 
Defendants  and  Appellees, 

And 

BOOTH-KELLY  LUMBER  COMPANY,  a  Coriu^ra- 
tion,  Defendant  and  Appellant, 

vs. 
THE  UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Appellee. 


Appeal  and  Cross-Appeal  from  the  United  States 
District  Court,  District  of  Oregon. 


STATEMENT  OF  CASE. 
This  suit  was  begun  in  the  United    States    Circuit 
Court  for  the  District  of  Oregon  on  May  24th,  1910. 
The  suit  was  brought  to  cancel  five  patents  for  public 


lands  issued  to  as  many  patentees  under  the  timber  and 
stone  act,  on  the  ground  that  the  initial  applications 
were  fraudulently  made  by  the  applicants  for  the  use  and 
benefit  of  the  defendant  Booth-Kelly  Lumber  Company, 
and  under  and  with  the  understanding,  and  agreements 
between  the  said  company  and  the  entrymen  respective- 
ly, made  prior  to  the  entries,  that  they  should  each  con- 
vey the  land  entered  by  them  to  said  company. 

The  bill  of  complaint  alleged  that  the  defendant 
Booth-Kelly  Lumber  Company  paid  and  advanced  all 
fees,  costs  and  expenses  and  the  purchase  price  of  said 
land.  The  names  of  the  entrymen  and  patentees  re- 
ferred to  are  as  follows :  Stephen  A.  La  Raut,  Alice  La 
Raut,  Ethel  M.  La  Raut  (now  Ethel  M.  Lewis),  Lucy 
La  Raut,  and  Edward  Jordan. 

The  lands  entered  by  them  and  described  respective- 
ly in  the  patents  sought  to  be  set  aside  by  this  suit  will 
be  hereinafter  described. 

On  September  21st,  1910,  the  defendants,  with  the 
exception  of  the  defendant  Edward  Jordan,  filed  an 
answer  herein  denying  that  the  defendant  Booth-Kelly 
Lumber  Company  furnished  any  of  the  money  above 
mentioned  and  denying  the  fraud  charged;  and  the  de- 
fendant Booth-Kelly  Lumber  Company  affirmatively 
pleaded  therein  that  it  was  the  owner  by  purchase  in 
good  faith  from  the  entrymen  respectively  of  all  said 
lands  in  controversy.  Defendant  Jordan  did  not  appear 
or  answer  and  a  decree  oipro  confesso  was  taken  against 
him. 


Complainant  thereafter  filed  a  replication  and  the 
case  was  referred  to  a  Master  to  take  and  report  the 
testimony  and  evidence  to  the  Court.  The  takin^^  of 
testimony  was  hegim  on  December  19th,  1910.  On  said 
last  mentioned  date  before  the  taking  of  testimony  was 
commenced,  the  defendant  Booth-Kelly  Lumber  Com- 
pany, and  the  defendants  Ethel  M.  La  Raut  and  Lucy 
La  Raut,  asked  permission  to  amend  the  answer  there- 
to fore  filed  by  them: 

"So  as  to  admit  that  the  defendant  the  Booth- 
Kelly  Lumber  Company  is  the  holder  of  the  'egal 
title  to  the  lands  entered  by  and  patented  to  Ethtl 
M.  La  Raut  and  Lucy  La  Raut  but  denying  that  it 
is  the  ecjuitable  owner  of  said  land,  and  alleeino- 
affirmatively  that  said  Ethel  M.  La  Raut,  now  Ethel 
M.  Lewis,  and  Lucy  La  Raut  ever  since  said  patents 
were  issued  to  them  have  been  and  now  are  the 
equitable  owners  of  said  land,  and  that  the  deeds 
made  by  them  to  the  Booth-Kelly  Lumber  Com- 
pany were  intended  to  be  and  were  in  fact  mort- 
gages, to  secure  the  payment  of  certain  advances 
made  and  to  be  made  to  them  by  said  Company,  to 
enable  them  to  enter  and  pay  for  said  land  and  for 
other  purposes." 

Afterwards  the  taking  of  testimony  was  completed 
and  on  July  19th,  1911,  the  cause  was  argued  and  sub- 
mitted to  the  Court.  The  cause  was  taken  under  advise- 
ment by  the  Court  and  on  the  9th  day  of  October,  1911, 
an  opinion  and  decree  was  entered  therein  cancelling 
the  patent  issued  to  the  defendant  Edward  Jordan  and 


dismissing  complainant's  bill  as  to  the  four  La  Raut 
entries.  From  this  decree  both  the  complainant  and  the 
defendant  Booth-Kelly  Lumber  Company  have  appealed. 

EVIDENCE. 

Numbers  refer  to  pages  of  printed  Transcript  of 
the  Record. 

The  defendant  Booth-Kellv  Lumber  Company  some- 
time prior  to  the  entries  in  controversy  had  the  land 
embraced  therein  cruised  (135,  139,  467).  The  com- 
pany was  acquiring  lands  in  this  vicinity  during  1901 
and  1902  (467).  Up  to  1907,  R.  A.  Booth  was  manager 
of  the  defendant  company  (297).  Between  January, 
1902  and  January,  1903,  J.  H.  Booth  was  Secretary  of 
the  company  and  Receiver  of  the  United  States  Land 
Office  at  Roseburg,  Oregon  (297)  ;  John  F.  Kelly  was 
vice-president  of  the  company  and  subject  to  the  direc- 
tion of  the  manager,  attended  to  the  purchase  of  lands 
(394),  George  Kelly  was  a  director  in  the  company  and 
had  charge  of  its  saw  mills.  He  was  manager  in  1907- 
1908-1909  (423).  In  1902  the  company  had  saw  mills 
at  Saginaw,  Coburg,  Wendling  and  Springfield,  Oregon, 
and  owned  and  purchased  large  tracts  of  land  tributary 
to  these  mills  for  operating  purposes,  besides  making 
some  purchases  upon  speculation.  (299,  394).  Lands 
in  controversy  are  tributary  to  Saginaw  and  Spring- 
field mills  (417). 

Stephen,  Ethel  and  Lucy  La  Raut  are  brother  and 
sisters  respectively  of  the  wife  of  R.  A.  Booth;  Alice 
La  Raut  is  the  wife  of  Stephen  La  Raut  (165,  299). 


At  the  time  the  entries  were  made,  all  the  ai)plicants 
were  in  the  employ  of  the  company  except  Lucy  La 
Rant,  and  Alice,  the  wife  of  Stephen  La  Rant  (  KSL  165, 
243).  All  were  in  poor  financial  circumstances  (151, 
173.  210.  267). 

At  the  request  of  John  K.  Kelly.  U.  11.  nrumbaug:h, 
a  cruiser  in  the  employ  of  the  company,  a  day  or  two  be- 
fore they  filed,  showed  the  several  entrymen  and  entry- 
women  their  claims.  (139,  140).  Alice  La  Raut,  Steph- 
en La  Raut.  Lucy  La  Raut  and  Ethel  La  Raut,  took 
their  claims,  under  a  prior  agreement  with  Booth  that 
they  were  to  be  paid  $100.00  each  for  doing  so,  over 
and  above  the  costs  and  expenses  of  the  claims,  (147, 
152,  158,  160,  163,  164.  Edward  Jordan  entered  his 
claim  under  a  similar  agreement  with  John  F.  Kelly 
(242  to  273). 

D.  H.  Brumbaugh  and  probably  H.  A.  Dunbar  and 
Thomas  Roche,  all  in  the  employ  of  the  company,  took 
claims  at  the  same  time  under  similar  circumstances, 
(273  to  297). 

In  accordance  with  said  prior  agreements  all  details 
of  perfecting  title  were  attended  to  by  the  defendant 
company  and  preliminary  expenses  were  paid  by  it,  the 
applicants  giving  no  attention  whatever  thereto.  (136, 
138,  148,  151,  167,  173,  186,  187,  196,  202,  244,  248, 
294-7). 

The  records  of  the  Land  Office  and  the  entry  papers 
introduced  in  evidence  show  the  following: 


Applicant. 

T.&S.S.S.  Filcc 

Publication 

Witnesses    Advertised 

Mrs.  Alice   La  Raut 

Feb.     7,   1902 

Nugget 

Stephen  A.   La  Raut* 
George  Riggs 
James    Lee 
Daniel  H.  Brumbaugh* 

Stephen  A.  La  Raut 

Feb.     7,   1902 

Nusfget 

Mrs.  Alice  La  Raut* 
George    Riggs 
James    Lee 
Daniel  H.  Brumbaugh* 

Edward  Jordan 

Feb.   14,   1902 

Nugget 

Thomas  Roche* 
Dan    Brumbaugh* 
Oscar   Lee 
John   Palmer 

Ethel  M.  La  Raut 

Feb.   17,   1902 

Nugget 

Orin    Robinson 
D.  N.  Brumbaugh* 
Harry  Dunbar* 
Lucy  La  Raut 

Lucy  La  Raut 

Feb.    17,   1902 

Nugget 

Orin   Robinsion 
Harry  Dunbar* 
Ethel  La  Raut 
D.  H.  Brumbaugh* 

Nugget — Bohemia  Nugget — C.  J.  Howard,  Publisher. 
*Witness  testified  on  final  proof. 

Company  paid  for  publication  and  charged  same  to 
its  stumpage  account.  It  made  no  charge  therefor 
against  the  individuals  (294-7). 


T  &S 

S.  S.  Applicant. 

Cert. 

Date   I'roi 

!               Description 

2i)2(t 

S'.cplicM   L.i  Rant 

•^J4I 

May  ;,  lOOi 

N'Ki.  2(>-21.   S-3-\V. 

2n27 

Alice  La  Ram 

9242 

May  7,  1902 

SKi.   26-21-3, 

20.Y) 

Ivlward  Jordan 

9239 

^L^y  7.  1902 

Lots  7-S-9  &  10.  Sec.  2 
22  S.,  2  W. 

31V45 

I.ucy  La  Rant 

9246 

May  8.  1902 

Lots  1-2-7  &  8,  Sec.  28. 
21   S.,  2  VV. 

2046 

Kthcl  M.  La  Rant 

9244 

May  8.  1902 

Lots  9-10-15  &  16.  Sec. 
28.  21  S.  R..  2  W. 

Both  filing^s  and  proof  made  before  local  officer  of 
Roseburg  Land  Office. 


Applicant      Purchase   .Moiuy.  Foes.       Dr.il  i,)  R-K.     Patent    Issued. 


Euhvard  Jordan 

$4[W.(X) 

$10.51 

July   22.    1902 

Aug. 

3.    1904 

Stephen  A.  La  Rant 

400.00 

10.48 

July    ...    1902 
Mar.     4,  1907 

Aug. 

3,    1904 

Alice  La  Rant 

400.00 

10.51 

July    ...    1902 
Mar.     4,   1907 

Aug. 

3.    19(M 

Ethel  M.  La  Rant 

407.05 

10.49 

July    ...    1902 
Sept.     6,   1907 

Aug. 

3,    1904 

IvUcy   T.ri    Raw 

■\i^7  05 

10.49 

July    ...    1902 
Sept.     6.   1907 

Aug. 

3,    1904 

All  patents  delivered  to  Frank  A.  Alley,  November 
9.  1904,  at  request  of  John  F.  Kelly.     (241). 

The  Company  paid  purchase  price  of  land  to  Gov- 
ernment and  all  fees  and  expenses  upon  final  proof  (136- 
138,  197,  199,  294-7).  In  July,  1902  following  the  final 
proofs  in  May  previous,  each  of  the  applicants  executed 
and  delivered  deeds  for  the  land  to  the  company  or  to 
R.  A.  Booth  and  each  received  from  the  company  $100.00 
(159,  160,  171,  201,  290-1). 

The  Edward  Jordan  deed  was  dated  July  22,  1902 
but  was  not  recorded  until  September  6th,  1907.     (235). 
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The  four  La  Raut  deeds  were  not  recorded  but  were  re- 
tained until  the  latter  part  of  1904  or  early  in  1905, 
when  the  land  fraud  investigations  and  prosecutions  in 
Oregon  were  in  progress,  when  they  were  returned  to 
the  makers  and  destroyed.  (171,  201,  328-9,  334).  This 
was  done  probably  because  of  the  relation  of  the  parties 
to  Booth.  About  this  time  Dunbar  and  Roche,  book- 
keepers for  the  company  were  each  paid  $800.00,  os- 
tensibly on  account  of  their  claims.  (292-294).  The 
La  Rauts  made  other  deeds  in  1907.  Lucy  and  Ethel 
were  each  paid  $25.00  upon  execution  of  the  later  deeds. 
175,  184,  192,  212,  237,  240,  294).  Three  years  after 
executing  their  second  deeds,  when  they  were  about  to 
go  to  Canada,  and  agents  of  the  Government  were  mak- 
ing inquiry  about  their  entries,  and  shortly  before  this 
suit  was  commenced,  Stephen  and  Alice  La  Raut  were 
each  paid  $50.00  by  the  company.  (149,  157,  164,  294, 
334,  335,  426,  447-8). 

The  applicants  and  patentees  never  saw  the  lands 
entered  by  them  except  when  Brumbaugh  took  them  to 
the  land  before  the  entries  were  made.  They  never 
made  any  effort  to  dispose  of  them,  never  inquired  the 
value  thereof  or  the  amount  of  timber  thereon  or  took 
any  interest  whatever  therein;  never  inquired  as  to  the 
expense  of  the  entries  or  whether  taxes  were  being 
paid  thereon,  notwithstanding  they  were  always  in  poor 
circumstances.     (170,  187-8,  203-9,  325-6). 

The  books  of  the  company  show  that  it  assumed  con- 
trol and  ownership  of  these  lands  immediately  after 
proofs,  and  charged  itself  with  all  expenses  relating  to 
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these  lands,  beginning:  with  its  cruise  ihereul  up  tu  the 
present  including  taxes  (297,  315.  316.  ZZ7  to  375,  443, 
448  to  4C)6.  450-460). 

The  books  of  the  conii)any  show  the  following  entries 
and  tio  (tfliers  relating  to  these  claims: 

(Transcript  pages  289  to  297). 

EDVV.  JORDAN 
1902 

May  8,  J.  108-Check $    400.00 

Aug.  7,  J.  209-Cre(lit  to  J.  R  Kelly       100.00 
Oct.  22>,  J.  279  Charge  to  stump- 
age  for  Lots.  7,  8,  9.  10,    Sec.  2, 
Tp.  22,  2  w $     500.00 

$     500.00  $     500.00 

S.  A.  LA  RAUT. 
1902. 

May  8,  J.  108-Check $    400.00 

July  31.  J.  200-Check 134.50 

July  31,  J.  199  Credit $       34.50 

July  31,  J.  199  Charge  to  stump- 
age  for  NE14  Sec.  26,  Tp.  21, 
3   w 500.00 

$     534.50  $     534.50 

MRS.  S.  A.  LA  RAUT. 
1902. 

May  8.  J.  108-Check $    400.00 

July  31,  J.  200  Check   100.00 
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July  31,  J.  199  Charge  to  stump- 
age  for  SE14  Sec.  26.  Tp.  21, 
3w   $     500.00 

$    500.00  $     500.00 

ETHEL  LA  RAUT. 
1902. 

May  8,  J.  108-Check $     400.00 

July  31,  J.  200  Check   100.00 

July  31,  J.  199  Charge  to  stump- 
age  for  lots  9,  10,  15,  16,  Sec. 
28,  Tp.  21-2  West   $     500.00 

$     500.00  $     500.00 

LUCY  LA  RAUT. 
1902. 

May  8,  J.  108-Check $    400.00 

Aug.  12,  J.  213  Check $     100.00 

July  31,  J.  199  Charge  to  stump- 
age  for  Lots  1,  2,  7,  8,  Sec.  28, 
Tp.  21  2  w $     500.00 

$     500.00  $     500.00 

THOS.  ROCHE. 
1902. 

May  8,  J.  108-Check $    400.00 

July  31,  J.  199  Charge  to  stump- 
age  for  SEM  Sec.  2,  Tp.  22, 
2  w $     500.00 
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Dec.  31.  J.  246  Charge  to  stump- 
age  for  SEM  Sec.  2.  Tp.  22, 
^  ^^'^^^    $    800.00 

H.  A.  DUNBAR. 
nX)2. 

^ray  8.  J.  108-Check $     400.00 

July  31,  J.  199  Charge  to  stump- 
age  for  i\\V>4  Sec.  32,  Tp.  21, 

2  ^Vest   $     500.00 

1904.  J.  246  Charge  to  stump- 
age  for  X\Vi4  Sec.  34,  Tp.  21, 
-  ^^>^t    $    800.00 

The  above  last  two  accounts  are  not  closed,  as  sal- 
aries are  credited  and  money  charged  as  needed,  but 
above  are  all  entries  regarding  claims  sold. 

D.  H.  BRUMBAUGH. 
1902. 

.May  8,  J.  108-Check $     400.00 

June  1 1.  J.  148  Compass 8.00 

Oct.  30,  J.  285  Check 56.50 

1903. 

May  19,  J.  136  Check 100.00 

Sept.  22,  J.  260  Check   70.00 

Nov.  16,  C.  205  Check,  cash  ....  10.00 

Dec.  C.  221  Check,  J.  F.  Kelly..  10.00 

Dec.   16,  J.  223  Cash   5.00 

Dec.  31,  J.  330  Check 83.25 
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1904. 

Feb.  29,  J.  38  Check 74.45 

Aug.  31,  J.  169  Check 100.00 

Sept.  30,  J.   189  Check   399.84 

1902. 

Oct.  2Z,  J.  279  Cruising  on  Teeters 

Creek   for  J.   F.   Kelly,   Trustee  $       64.50 

1903. 

Dec.  15,  J.  327  J.  F.  Kelly,  Trus- 
tee      70.00 

Dec.  15,  J.  327  Cruising 108.25 

1904. 

Feb.  25,  J.  ZZ  Cruising  in  Jack- 
son Co 74.45 

Sept.  23,  J.  183  Charged  to  stump- 
age  for  NE>4  Sec.  34  Tp.  21, 
2  w 500.00 

Nov.  30,  J.  225  Cruising  and  fire 

patrol    499.84 

$1,317.04  $1,317.04 

STUMPAGE. 
1902. 

July  31,  S.  L.  La  Raut,  NE^  Sec.  26,  Tp. 

21,  3  w $     500.00 

July  31,  Mrs.  S.  A.  La  Raut,  SE^^  Sec.  26, 

Tp.21,3w 500.00 

July  31,  Ethel  La  Raut,  Lots  9,  10,  15,  16, 

Sec.  28,  Tp.  21,  2  w 500.00 

July  31,  Lucy  La  Raut,  Lots  1,  2,  7,  8,  Sec. 

28,  Tp.  21,  2  w  500.00 
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July  31.  Thos.  Roche,  SEM,  Sec.  2,  Tp.  22, 

2  w 500.00 

July  31.  11.  A.  Dunbar,  NW^  Sec.  34,  Tp. 

21,  2  w 500.00 

Dec.  31.  Brunibauj^h  Land  Claims   301.03 

1904. 
Sept.  23,  D.  II.   nrumbaugh,  NEJ4  Sec.  34, 

Tp.  21,  2  w 500.00 

Dec.  31,  l^hns.  Roche,  SEj4  Sec.  2,  Tp.  22, 

2  w 800.00 

Dec.  31.  II.  A.  Dunbar,  N\V^  Sec.  34,  Tp. 

21,  2  vv 800.00 

1907. 
Sept.  9,  Pay't  on  Lots  1,  2,  7,  8,  and  Lots  9, 

10,  15.  16.  Sec.  28,  Tp.  21,  2  w 50.00 

1910. 
Feb.  3,  S.  A.  La  Raut,  Pay't  on  NE>4  Sec. 

26,  Tp.  21,  3  w 50.00 

Feb.  3,  Mrs.  S.  A.  La  Raut,  Pay't  on  SE'A 

Sec.  26,  Tp.  21  3  w 50.00 

$6,051.00 

BRUMBAUGH  LAND  CLAIMS. 
1902. 

March  18,  C.  55: 

Adv.   Ethel  La  Raut  $  8.00 

Adv.   H.   A.   Dunbar  8.00 

Adv.   Lucy  La   Raut  8.00 

Adv.  S.  A.  La  Raut  8.00 

Adv.   Alice  La   Raut  8.00 
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Adv.  D.  H.  Brumbaugh 8.00 

Adv.  Thos.   Roche    8.00 

Adv.  Edw.  Jordan   8.00  $  64.00 

March  18,  C.  55: 

Fare,  Dunbar,  Saginaw   $       .72 

Supper    .25 

Breakfast  and  dinner  .50 

Fare,  Eugene .72 

Fare,  Lucy  La  Raut,   Saginaw.  .         .72 
Fare,  A.   H.  Dunbar,   Saginaw.  .         .72 

Supper  25c,  breakfast  25c .50 

Orin  Robinson,  cruising 1.50 

Fare,  E.  &  L.  La  Raut,  Roseburg  4.50 

Supper  and  bed  .75 

Hotel  bill,  E.  L.  La  Raut 1.50 

F.  E.  Alley 3.00 

Hotel  bill,  H.  A.  Dunbar 75 

Fare,  E.  La  Raut,  Saginaw   ....  2.26 

Fare,  H.  A.  Dunbar,  to  Eugene.  .  3.00  $  21.39 


March  20,  J.  65 : 

S.  A.  La  Raut 9.00 

Ethel  and  Lucy  La  Raut    3.00 

H.  A.  Dunbar   4.50 

Guy  La  Raut    50 

Lunch,  E.  &  L.  La  Raut 80  $  17.80 

June  3,  C.  117: 

2y2   days  by  D.   H.   Brumbaugh, 
2.50   8.75 


15 

Fare  to  Roseburgf  &  return 4.30 

Board  &  Lodging   1.75 

Fare  to  Reseburg  &  return 5.15 

Board  &  Lodging 1.25 

Fare  to  Roseburg  &  return 5.15 

Board    50 

O.  Robinson  9.30  S  36.15 

July  19,  J.  189: 

2  tickets,  Eugene  to  C.  G $  1.65 

Meals  &c 1.00 

Pd.   Brumbaugh,  meals,  etc    ....  2.10 

Pd.  Chrisman  &  Bangs,  horses.  .  6.00 

Ex.  at  C.  G 1.50 

2  tickets,  Roseburg 4.65 

Meals    50 

2  tickets,   Roseburg  to  Eugene.  .  6.00  $  23.40 

Forward     $162.74 

1902. 

Forwarded  $162.74 

July  19,  J.  189: 

Recording  Fee   $  10.00 

Testimony .45 

Fare,  Roseburg  &  return    6.00  $  16.45 

July  19,  C.  151: 

Fare,  Eugene  to  Roseburg 3.00 

Ethel  Ec.  &  Filing  20.00 

Lucy,  Ec.  &  Filing 10.00 

H.  A.  D.,  Ec.  &  Filing 10.50 
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Add'l  filing  fees   14.10 

Hotel,  La  Raut  girls   1.50 

Fare,  Ethel,  Saginaw     to     Rose- 
burg  and  return   4.52 

Fare,   Lucy  Wilbur,  to  Roseburg 

and  return .72 

Hotel,  H.  A.  D 2.00 

Roseburg,  Eugene ,  3.00  $  69.84 


July  19,  C.  153. 
July  19,  C.   153,  D.  Brumbaugh    ....$  12.50 
July     19,     C.     153,      D.   Brumbaugh 

ticket     3.00  $  15.50 

July  31,  J.  199,  S.  A.  La  Raut 34.50 

July  31,  J.  201,  Saginaw  invoice  ....  2.50 

1902. 
Dec.  31,  J.  358,     Charge     to     stump- 
age  301.03 

$301.03  $301.03 

The  stumpage  account  contained  somewhere  close 
to  150,000  acres  (359).  The  total  of  $301.03  above, 
made  up  of  small  items  of  expense  upon  said  claims, 
designated  "Brumbaugh  Land  Claims,"  was  no  where 
charged  to  the  individuals  but  was  carried  into  the 
stumpage  account  under  the  general  item  "Cruising." 
(452-3,  448  to  466). 

The  claims  contained  the  following  quantities  of 
timber : 
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Company  Government 

Cruise  Cruise 

luhel   Lewis  7.700,000  Feet  10,250,000  Feet 

Lucy  La  Rant  3,600.000  Feet  4,100,000  Feet 

Stephen  La  Raut       6.350.000  Feet  7,000,000  Feet 

Alice  La  Raut  6.750.000  Feet  7,300.000  Feet 

Edward  Jordan        9.400.000  Feet  14,000,000  Feet 

The  government  cruise  was  made  to  secure  compara- 
tive rather  than  actual  amounts  of  timber  on  the  claims. 

In  1^X)2  these  lands  were  worth  from  25c  to  50c 
per  thousand  feet  and  1010  from  75c  to  $1.00  per  thou- 
sand feet  (468  to  487). 

Defendant  Company  by  propounding  leading  ques- 
tions to  Lucy  and  Ethel  La  Raut,  and  by  the  introduction 
before  the  Master  of  a  number  of  self  serving  declara- 
tions made  by  Booth,  the  Kellys,  and  A.  C.  Dixon,  and 
by  an  absurd  attempt  to  explain  the  bookkeeping  by  H. 
A.  Dunbar,  attempted  to  sustain  its  pretended  defense 
that  the  conveyances  of  the  La  Rauts  were  in  fact  mort- 
gages. To  appreciate  fully  the  utter  failure  of  this  at- 
tcmppt  and  the  absurdity  thereof  in  the  face  of  the  indis- 
putable facts  in  the  case,  the  entire  testimony  of  the 
following  persons  must  be  read: 

Lucy  La  Raut,  164  to  193,  see  particularly  page  191. 

Alice  La  Raut,  (now  Lewis),  193  to  227. 

R.  A.  Booth,  298  to  336. 

George  Kelly,  423  to  434,  466-8. 

H.  A.  Dunbar,  337  to  375,  448  to  466. 

A.  C.  Dixon,  435  to  448. 
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ARGUMENT. 

The  issues  upon  these  appeals  present  questions  of 
fact  rather  than  question  of  law.  The  Government  con- 
tends that  the  evidence  and  testimony  adduced  upon  the 
hearing,  as  a  matter  of  law,  requires  a  cancellation  of 
all  the  patents  described  in  the  bill.  Considerable  of 
the  evidence  which  the  Government  relies  upon  to  secure 
cancellation  of  the  patents  is  circumstantial  in  its  nature, 
and  the  conclusions  to  be  adduced  from  the  circum- 
stances mentioned  were  disputed  by  some  oral  testimony 
in  the  case  with  reference  to  the  four  La  Raut  claims. 

This  contradiction  in  the  evidence,  in  the  judgment 
of  the  Court  below,  left  the  Government's  evidence  in 
such  a  state  that  it  did  not  overcome  the  respect  due  to 
the  patents  or  the  presumption  of  innocence  which  at- 
tended their  issuance.  It  is  contended  by  the  Govern- 
m.ent  upon  this  appeal  that  the  Court  below  gave  too 
much  weight  to  the  oral  testimony  and  pretended  ex- 
planations offered  by  the  defendants'  and  too  little 
weight  to  the  circumstances  showing  the  manner  and 
agreements  under  which  the  entries  were  made ;  and  the 
conduct  of  the  defendant  Booth-Kelly  Lumber  Com- 
pany and  the  control  exercised  by  it  over  the  lands  in 
question,  both  before  and  after  the  entries.  It  is  be- 
lieved a  proper  construction  of  the  facts  as  shown  by 
the  circumstances  and  the  acts  of  the  parties,  renders 
the  pretended  explanations  of  the  defendants  and  en- 
trymen  absolutely  absurd  and  untenable,  and  unerring- 
ly points  to  the  truth  of  the  allegations  in  complainant's 
bill  of  complaint,  and  fully  justifies  and  demands  a  can- 
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cdlation  of  all  the  patents  involved  in  the  suit. 

The  rule  tiiat  the  burden  is  on  the  Government  in 
these  cases  to  overcome  the  presumption  of  innocence 
and  good  faith  evidenced  by  the  patents,  by  clear  and 
convincing'  proof,  and  that  the  wronp:  alleged  should  be 
clearly  and  fully  established,  is  recognized  and  accepted 
by  the  Government  as  the  law  in  this  case;  and  it  is  with 
that  rule  in  mind  that  this  argimient  is  presented;  and 
with  entire  confidence  that  with  the  rule  applied,  the 
evidence  rightfully  construed  fully  establishes  the  right 
of  the  Government  to  a  cancellation  of  all  the  patents 
involved  in  this  suit. 

Before  the  claims  in  controversy  were  filed  upon, 
the  Booth-Kelly  Lumber  Company  had  the  lands  cruised, 
together  with  other  lands  in  that  vicinity,  and  was  then 
and  had  been  for  a  year  prior  thereto  engaged  in  pur- 
chasing timber  lands  in  that  vicinity. 

That  it  was  the  intention  of  the  Company  to  acquire 
title  to  the  lands  in  controversy  in  this  suit  is  evidenced 
by  the  fact  that  title  was  immediately  taken  to  the 
Dunbar,  Roche,  Brumbaugh  and  Jordan  claims.  That 
Alice  and  Stephen  La  Raut  entered  the  land  in  behalf 
of  the  defendant  company  through  an  arrangement  with 
R.  A.  Booth  is  shown  by  the  fact  that  the  matter  was  the 
subject  of  family  conversation,  as  related  by  the  witness 
Mrs.  Applestone,  which  occurred  about  the  time  the 
entries  were  made,  or  immediately  prior  thereto.  These 
conversations  gave  the  amount  to  be  received  by  the 
cntrymen  as  $100.00  each,  for  the  services  in  making 
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the  entry  on  behalf  of  the  company.  The  books  of  the 
company  show  that  these  parties  did,  subsequently,  act- 
ually receive  the  sum  of  $100.00  within  a  few  weeks 
after  they  had  made  proof,  and  thereupon  deeds  con- 
veying the  absolute  title  to  the  company  were  made. 

It  is  true  that  R.  A.  Booth  asserted  in  his  testimony 
in  the  case  that  these  deeds  were  made  to  him,  but  it  is 
submitted  in  the  light  of  the  other  assertions  of  Mr. 
Booth  and  the  probabilities  of  the  case  that  the  deeds 
were  likely  made  to  the  Booth-Kelly  Lumber  Company. 

The  conversations  testified  to  by  Mrs.  Applestone 
constitute  competent  evidence  for  the  reason  that  they 
occurred  at  a  time  when  the  conspiracy  to  deprive  the 
Government  of  the  title  to  the  lands  involved  in  the 
case  was  in  process  of  execution.  The  admissions  and 
declarations  of  Mrs.  Alice  La  Raut  and  Stephen  La 
Raut,  two  of  the  conspirators,  as  a  matter  of  law,  will 
be  deemed  the  admissions  and  declarations  of  all  of  the 
conspirators. 

Its  books  show  that  those  in  charge  of  the  company 
considered  all  of  the  expenses  made  looking  toward  the 
perfection  of  these  entries,  as  their  ovv^n  and  not  that 
of  the  individuals,  and  that  the  acts  of  the  parties  in 
making  the  entries  were  merely  services  being  rendered 
to  the  company.  Beginning  with  the  initiation  of  the 
entries  every  item  of  the  expense  is  charged  in  the  books 
of  the  company  to  the  general  expenses  of  said  company 
in  relation  to  timber  lands  and  the  same  carried  into 
the  stiimpaire  account  or  timber  land  account  of  the  com- 
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pany.     Xo  account   was  opened   in   llic  books  or  ke|)t 
therein  with  any  of  the  entrymen  until  proof  had  been 
made  upon  the  claims,  and  all  expenses  incident  thereto 
had  been  paid.    Then  accounts  are  opened  with  each  of 
the  entrymen;  deeds  taken  from  each  of  them,  the  ex- 
ecution of  which  concluded  and  fully  complied  with  the 
contracts  and  agreements  which  each  of  the  entrymen 
clearly  had  entered  into  before  taking  their  respective 
claims;  payment  of  $100.00  was  made  to  each  of  them 
for  compliance  with  their  said  contract,  and  the  services 
performed  thereunder  in  i)crfecting  the    entries,     and 
each  of  said  accounts  was  immediately  closed.     None 
of  the  said  accounts  were  ever  again  opened  up  to  the 
time  of  the  trial  of  this  cause,  and  the  lands  embraced 
within  these  claims  were  immediately  carried  into  the 
general  land  account  of  the  company  and  treated  as  an 
asset  thereof  and  as  a  part  of  their  timber  land  holdings. 
Thereafter  the  Company  paid  the  taxes  thereon  in  a 
lump  sum  with  their  other  lands  and  without  any  segre- 
gation of  the  charge  for  taxes  against  said  lands  from 
the  total  amount  paid  by  it  as  taxes  upon  its  lands  gen- 
erally.   None  of  these  deeds,  however,  were  placed  upon 
the  record.     That,  in  itself,  was  irregular  and  under 
the  circumstances  very  suspicious.     None  of  the  entry- 
men  ever  saw  the  lands  entered  by  him  or  her  after  they 
were  taken  thereto  by  D.  H.  Brumbaugh  at  the  direction 
of  Booth  or  John  Kelly,  prior  to  entering  the  same.    No 
steps  were  ever  taken  by  any  of  them  to  ascertain  the 
quantity  of  timber  upon  the  claim  entered  by  him  or  her 
or  to  ascertain  the  value  thereof;  no  effort  was  made 
to   dispose   of    the    same    to   anyone   else;    no    inquiry 
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was  made  as  to  the  amount  of  expense  incurred  in  per- 
fecting the  entry;  no  inquiry  was  made  about  taxes, 
whether  the  same  were  paid,  or  who  was  paying  them. 
In  short :  Nothing  was  done  by  any  of  the  entrymen  or 
entrywomen  except  to  render  such  services  in  perfecting 
the  entry  as  they  were  directed  to  do  by  members  of  the 
Booth-Kelly  Lumber  Company.  Their  lack  of  interest 
and  total  indifference  to  the  nature  and  cost  of  the  trans- 
action and  their  utter  ignorance  of  the  character  and 
value  of  the  property  acquired  by  their  entries  can  be 
accounted  for  upon  no  other  reasonable  hypothesis  than 
that  they  were  acting  as  mere  agents  and  servants  of  the 
Booth-Kelly  Lumber  Company  in  making  the  same. 

That  people  like  the  La  Rauts,  in  poor  financial  cir- 
cumstances, would  not  at  any  time  over  a  period  of  sev- 
eral years,  take  any  interest  in  or  make  any  inquiry 
about  a  timber  claim  owned  by  them,  worth  from  $800.00 
to  $2500.00,  at  the  time  of  entry  and  thereafter  worth 
for  several  years  from  $2000.00  to  $4000.00  for  the 
poorest  claims  and  from  $5000.00  to  $10,000.00  for  the 
best  claim,  is  too  ridiculous  and  absurd  to  be  given 
serious  consideration. 

The  evidence  in  this  case  more  clearly  establishes 
the  fraudulent  character  of  the  entries,  than  the  evidence 
in  the  following  cases : 

United   States  vs.   Detroit   Lumber  Company 
131   Federal  668, 
200  U.  S.  321,  339. 
Gibson  vs.  United  States  (Ninth  Circuit) 
185  Federal  484. 
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In  each  of  the  cases  mentioned  the  courts  held  that 
the  oral  testimony  of  the  parties  in  which  fraud  was 
denied,  was  overcome  by  the  indisputable  circumstances 
in  the  cases. 

The  defense  as  to  the  claim  of  Edward  Jordan  is 
made  up  entirely  of  the  denial  x)f    John    V.    Kelly    of 
the  statement  of  Edward  Jordan  that  he,  Jordan,  did 
enter  into  an  agreement  with  John  F.  Kelly  in  behalf 
of  the  Booth-Kelly  Lumber  Company,  by  which  Jordan 
agreed  to  enter  the  claim  in  behalf  of  the  Booth-Kelly 
Lumber  Company  and  convey  it  to  them  after  proof 
should  be  made  thereon.     John   F.   Kelly  admits  the 
other  facts  in  the  case  testified  to  by  Jordan  and  shown 
by  the  books  of  the  company  and  the  records  of  the 
general  land  office,  but  denies  the  truth  of  this  one  state- 
ment of  Jordan,  notwithstanding  that  the  books  of  the 
company  and  the  entries  therein  and  the  records  of  the 
general  land  office,  and  all  of  the  circumstances  sur- 
rounding the  entry,  together  with   the  dominion  and 
control  and  ownership  exercised  by  the  company  over 
the  land  at  all  times  after  the  entry  was  made,  and  the 
payment  of  taxes  thereon,  emphatically  corroborate  the 
testimony  of  Jordan.     To  submit  argument   to  show 
that  the  Jordan  entry  was  fraudulent  would  be  like  ar- 
guing that  it  is  day  when  the  sun  is  shining. 

The  defense  as  to  the  four  La  Raut  entries  amounts 
to  this ;  that  they  were  all  in  poor  financial  circumstances ; 
that  Robert  Booth,  who  was  related  to  them  by  mar- 
riage, desired  to  assist  them  to  secure  timber  claims  in 
order  that  their  financial  condition  might  be  improved. 
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To  that  end,  he,  Booth,  volunteered  to  advance,  either 
by  himself  or  through  the  Booth-Kelly  Lumber  Com- 
pany, the  funds  necessary  to  perfect  the  entries;  that 
when  proof  had  been  made,  he  induced  the  parties  to 
execute  deeds,  which  were  taken  by  himself  or  the 
Booth-Kelly  Lumber  Company  as  security  for  the  funds 
advanced;  that  in  1910,  settlement  was  had  with  Stephen 
and  Alice  La  Raut  by  which  they  parted  with  their  pre- 
tended equity  in  the  lands  to  the  Company  upon  payment 
of  the  sum  of  $50.00  to  each  of  them;  that  no  settlement 
up  to  the  time  of  trial  had  been  made  with  Lucy  and 
Ethel  La  Raut  and  that  they  still  owned  an  equity  in 
their  respective  claims. 

R.  A.  Booth  testified  that  this  was  a  fact.  Lucy 
and  Ethel  La  Raut,  in  a  feeble  way,  tried  to  corroborate 
him,  so  did  George  Kelly,  who  succeeded  Booth  as  Man- 
ager of  the  Company,  and  A.  C.  Dixon  who  was  Man- 
ager at  the  time  this  suit  was  commenced  and  at  the 
time  of  the  trial.  That  this  pretended  defense  is  not 
true  and  cannot  be  true  is  absolutely  shown  by  the  evi- 
dence. 

If  it  were  true  the  books  of  the  company  would  show 
an  account  in  the  ledger  against  each  of  these  parties, 
in  which  would  be  entered  and  accounted  for  each  item 
of  expense,  as  to  the  particular  entries.  Such  an  account 
does  not  appear.  There  would  also  be  in  the  cash  book 
and  journal  from  which  the  ledger  would  be  made  up, 
appropriate  charges  of  the  several  items  of  expense 
against  each  of  the  parties  respectively.  The  land  em- 
braced in  the  several  entries  would  not  in  such  case  be 
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carried  into  the  j^eneral  invoice  account  of  land  owned 
by  the  company,  but  would  be  kept  separately  in  the 
pccount  of  each  individual  and  some  appropriate  indi- 
cation would  be  given  in  each  of  the  said  accounts  that 
whatever  title  the  Booth-Kelly  Lumber  Company  had 
to  the  lands,  was  held  as  security  for  the  money  advanced 
to  each  entryman.     The  deeds  taken  from  each  entry- 
man,  were  this  defense  true,  would  have  been  openly 
and  regularly  placed  upon  the  public  records  in  the  same 
manner  as  deeds  taken  by  the  company  in  the  regular 
course  of  business  were.    The  taxes  on  the  lands  would 
have  been  paid  separately  and  charged  from  year  to 
year  against  the  individual  accounts  of  the  entrymen; 
interest  would  also  have  been  charged  against  each  of 
them.     Without  a  consciousness  of  wrong-doing  these 
deeds  would  not  have  been  destroyed  in  December  1904, 
or  in  January  1905,  when  land  fraud  prosecutions  were 
rife  in  Oregon.    Had  the  pretended  defense  any  found- 
ation in  fact,  Lucy  La  Raut  and  Ethel  La  Raut  would 
have  advised  themselves  of  the  value  of  the  claims  taken 
by  them  and  of  the  probable  amount  that  might  be  read- 
ily realized  thereon;  they  would  have  ascertained  the 
cost  to  them  of  entering  the  lands,  and  the  taxes  charged 
against  the  same.     Stephen  and  Alice  La  Raut  would 
have  insisted  upon  disposing  of  their  equity  therein  in 
order  to  pay  their  debts,  and  to  secure  sufficient  funds 
to  extricate  them  from  the  pinching  poverty  which  they 
appear  to  have  been  struggling  under.    If  this  pretended 
defense  were  true  the  company  would  not  have  exer- 
cised ownership  and  control  over  the  lands;  it  would 
not  have  carried  the  lands  into  its  general  account  as  an 
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asset  of  its  own;  it  would  not  have  charged  the  items 
of  expense  incident  thereto  to  its  own  general  account 
without  any  segregation  as  to  the  amount  incurred  as  to 
each  individual  entry. 

If  it  were  true  that  Robert  Booth  was  merely  at- 
tempting to  assist  his  relatives,  there  was  no  necessity 
of  paying  them  each  $100.00  after  the  entries  were  per- 
fected. It  could  not  well  be  that  the  poverty  of  each 
was  identical,  and  in  order  to  relieve  the  same  that  each 
should  have  exactly  the  same  sum  as  was  paid  to  Jordan, 
to  Brumbaugh,  to  Roche  and  to  Dunbar,  at  the  same  time 
and  under  like  circumstances. 

It  will  be  said  that  the  evidence  shows  that  Dunbar 
and  Roche  got  $900.00  each  instead  of  one  hundred; 
$100.00  was  the  sum  that  Roche  and  Dunbar  each  re- 
ceived at  the  time  the  La  Rauts  were  paid  $100.00  each, 
to-wit:  about  July  31st,  1902.  The  $800.00  that  was 
paid  to  Roche  and  Dunbar  was  paid  at  just  the  time  the 
La  Raut  deeds  were  destroyed,  and  when  they,  as  book- 
keepers for  the  Booth-Kelly  Lumber  Company  might 
have  been  called  upon  to  state  what  they  knew  of  the 
land  transactions  of  the  company,  and  besides,  so  far 
as  this  record  shows,  these  $800.00  transactions  may 
be  mere  bookkeeping  entries. 

If  this  pretended  defense  were  true,  when  George 
Kelly  took  the  deeds  from  the  La  Rauts  in  September 
and  March  1907,  he  would  have  had  an  entry  made  in 
the  books  at  that  time,  if  one  was  not  therein,  showing 
that  the  deeds  held  by  the  company  were  mortg,\ges, 
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and  lie  would  have  had  an  account  opened  with  each  of 
the  individuals.  Both  Booth  and  Kelly  claim  that  Booth 
told  him  prior  to  that  time  the  understanding  he  had 
with  the  La  Rauts  when  the  entries  were  made. 

George  Kelly  would  have  had  these  lands  taken  out 
of  the  stumpage  account  of  the  company ;  he  would  have 
had  the  $25.00  paid  to  each  of  the  La  Raut  girls  charged 
to  them  individually  and  not  to  the  stumpage  account, 
and  when  in  1910  George  Kelly  paid  Stephen  and  Alice 
La  Raut  $50.00  each  for  their  alleged  equities  in  their 
respective  claims  he  would  have  had  the  same  entered 
against  their  individual  accounts ;  moreover,  if  this  pre- 
tended defense  were  true,  George  Kelly  would  not  have 
had  the  gall  and  the  nerve  to  take  from  poor  Stephen 
La  Raut  and  Alice  La  Raut,  for  $100.00,  timber  claims 
in  which  they  had  an  alleged  equity,  worth  at  the  most 
conservative  estimate,  $10,000.00. 

These  people  on  account  of  their  inability  to  make  a 
decent  and  honorable  living  in  Oregon  in  the  employ  of 
the  Booth-Kelly  Lumber  Company,  and  the  generous  (  ?) 
R.  A.  Booth,  had  determined  to  go  to  Canada  and  re- 
nounce their  allegiance  to  the  United  States  in  order 
that  they  might  take  up  a  homestead  in  the  rigorous  and 
forbidding  climate  of  Northern  Canada.  People  in  their 
straits  and  at  their  time  of  life,  do  not  lightly  abandon 
$10,000.00  and  go  off  to  a  new  country  to  make  a  home 
out  of  raw  land ;  they  do  not  in  such  circumstances,  vol- 
untarily present  $10,000.00  worth  of  property  to  an 
opulent  corporation;  Stephen  La  Raut  worked  in  the 
woods  and  knew  the  value  of  timber  just  as  well  as  Kelly 
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or  Booth.  Just  think  of  it :  R.  A.  Booth  in  the  exercise 
if  his  pretended  generosity  for  the  purpose  of  assisting 
his  poor  relations,  was  wilHng  to  take,  and,  by  his  own 
testimony,  did  take  from  them  for  a  timber  company 
worth  eight  or  ten  million  dollars,  timber  claims  of  the 
approximate  value  of  $14,000.00,  for  the  paltry,  insig- 
nificant sum  of  $300.00.  Is  it  likely  that  a  man,  who 
would  do  what  he  says  he  did  do,  would  not  make  a  prior 
agreement  with  an  entryman  to  take  a  timber  claim? 

If  this  pretended  defense  were  true  and  R.  A.  Booth 
was  actually  attempting  to  help  his  poor  relations,  he 
naturally,  in  the  course  of  nine  years  would  have  given 
Lucy  La  Raut  and  Ethel  La  Raut  some  intimation  of 
what  their  timber  claims  were  worth  and  how  they  were 
being  handled,  especially  would  he  have  done  this  in  the 
case  of  Ethel  La  Raut,  whose  husband  has  been  for  years 
employed  by  the  Booth-Kelly  Lumber  Company  at  a 
modest  wage. 

He  would  have  told  his  Board  of  Directors  something 
about  the  alleged  arrangement;  George  Kelly  would 
have  told  them  something  about  it;  A.  C.  Dixon,  the 
present  Manager,  would  have  told  them  something  about 
it.  They  would  not  have  left  the  matter  to  the  oral 
traditions  of  the  Booth  and  the  Kelly  families.  A.  C. 
Dixon  would  not  have  signed  and  sworn  to  an  answer 
in  this  case  alleging  that  the  Booth-Kelly  Lumber  Com- 
pany had  purchased  the  land  in  good  faith  from  the 
entrymen  and  that  it  was  the  owner  of  both  the  legal 
and  the  equitable  title  to  the  lands.    Indeed  the  attorneys 
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for  the  Company  would  liavc  l)ecn  advised  of  these  facts 
and  would  not  have  drawn  such  an  answer. 

This  pretended  defense  is  based  solely  upon  the  de- 
nial of  Robert  Booth  under  oath  that  he  entered  into 
fraudulent  aj^reements  with  the  La  Rauts  for  the  ac- 
quisition of  the  lands  entered  by  them.     The  declara- 
tions that  Booth  claims  to  have  made  to  George  Kelly 
and  to  A.  C.  Dixon,  are  mere  self-serving  declarations, 
and  neither  his  assertion  that  he  made  them  nor  that  of 
Kelly,  or  Dixon,  are  competent  evidence  for  any  pur- 
pose.    If  Booth  had  made  any  such  declaration  or  ex- 
planation George  Kelly  would  have  either  paid  Stephen 
and  Alice  La  Raut  the  actual  value  of  their  timber 
claims,  or  he  would  have  told  them  of  people  in  the 
market  to  whom  they  could  sell  them  and  he  would  also 
have  advised  them  of  the  probable  value  of  the  claims 
and  enabled  them  to  secure  for  themselves  a  competence 
to  take  care  of  them  in  their  old  age  and  which  would 
permit   them   to  continue  to  reside  in  the  community 
where  they  had  so  long  been  residents  and  to  which  they 
were  necessarily  much  attached.     Kelly  would  not  have 
permitted  them  to  become  virtual  exiles  in  their  declin- 
ing years,  in  a  foreign  land,  without  means  and  without 
friends.     An  attempt  on  the  part  of  Mr.  Kelly  to  per- 
petrate such  an  outrage,  under     such     circumstances, 
would  have  shocked  Booth  and  1)r(night  from  him  an  em- 
phatic protest. 

If  any  such  declaration  had  been  made  to  Dixon  he 
would  have  informed  his  Board  of  Directors  and  would 
have  seen  to  it  that  the  Company's  answer  in  this  case 
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contained  allegations  in  accordance  therewith.  Every 
other  fact,  and  circumstance,  and  act  in  this  case  con- 
tradict Booth's  denial.  Booth  is  a  wealthy  man,  takes 
an  active  interest  in  public  affairs,  is  a  pillar  of  the 
church,  is  interested  in  the  Booth-Kelly  Lumber  Com- 
pany, and  ,  by  reason  of  all  of  these  things,  had  a  strong 
incentive  to  make  a  denial. 

It  is  submitted  that  the  bare  denial  of  one  or  more 
of  the  participants  in  a  fraud  is  not  sufficient  to  over- 
come a  multitude  of  other  circumstances  in  the  case, 
which  unerringly  point  to  fraud  and  are  susceptible  of 
no  other  reasonable  construction  except  the  one  con- 
fended  for  by  the  Government,  to-wit:  that  the  entries 
were  made  on  speculation  and  under  circumstances 
and  agreements  prohibited  by  law. 

This  is  not  a  case  where  the  presumption  of  regularity 
following  the  patents  is  corroborated  and  sustained  by 
numerous  other  facts,  and  it  is  only  shaken  by  one  or  two 
minor  circumstances  in  the  case.  It  is  a  case  where  the 
presumption  is  refuted  by  every  other  fact  in  the  case; 
by  the  conduct  of  the  parties,  by  the  manner  of  control- 
ling the  property,  by  the  attitude  of  the  entrymen  toward 
the  lands,  by  the  manner  of  keeping  the  accounts,  and 
every  other  fact  and  circumstance  in  the  case,  and  is 
supported  only  by  the  bare  denial  of  Robert  A.  Booth 
and  two  of  the  entrywomen.  The  presumption  mentioned 
does  not  go  so  far  as  to  sustain  the  titles  evidenced  there- 
by in  the  interest  of  the  party  committing  the  fraud  be- 
cause he  says  there  was  no  fraud,  when  every  other  fact 
and  circumstance  in  the  case,  except  his  denial,  shows 
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there  was.    Such,  however,  is  the  doctrine  contended  for 
by  the  defendants. 

Let  us  assume  that  these  entries  were  made  as  al- 
leged in  complainant's  bill  of  complaint,  what  would 
then  have  been  the  acts  of  the  parties?     How  would 
they  have  conducted  themselves?     They    would     have 
done  just  exactly  what  they  did  do  in  this  case.     The 
Booth-Kelly  Lumber  Company  would  have  cruised  the 
lands  before  the  entries  were  made.    They  would  have 
cast  about  to  find  someone  who  could  take  the  lands  for 
them.    They  would  have  selected  for  this  purpose,  per- 
sons in  their  employ,  or  related  to  the  members  of  the 
companv  and  who  had  not  exercised  their  rights  to  take 
a  timber  claim.     They  would  have  asked  these  parties 
to  take  out  timber  claims,  and  would  have  promised  them 
some  compensation  for  their  services  in  separating  the 
Government  from  its  title.     They  would  have  paid  all 
the  expenses  of  the  persons  entering  the  lands,  the  fees 
to  the  land  office  for  filing,  and  all  other  expenses  for 
filing.     They  would  have  attended  to  the  securing  of 
witnesses  to  be  named  on  final  proof  and  to  the  cost  of 
advertising  notices  of  proof;  they  would  have  informed 
the  entrymen  of  the  date  of  proof  and  the  time  it  was 
necessary  to  go  to  the  land  office  for  that  purpose,  and 
at  that  time  would  have  had  the  witnesses  present  to 
give  the  necessary  testimony,  and  would  have  provided 
there  at  that  time  the  necessary  funds  to  pay  for  the 
lands     In  the  meantime,  the  entrymen  would  have  paid 
no  attention  to  the  matter  whatever,  except  to  discuss 
about  the  faniilv  board  the  compensation  they  expected 
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to  receive  for  their  services  in  making  the  entries,  but 
would  have  waited  idly  by  until  told  to  move  by  the 
Booth-Kelly  Lumber  Company. 

The  initial  costs  and  expenses  would  have  been 
charged  into  books  of  the  company  against  the  general 
expenses  of  the  company  relating  to  timber  lands,  just 
as  they  were  in  this  case,  and  not  against  the  individual 
entrymen.  When  the  proofs  had  been  perfected,  the 
entrymen  would  each  have  executed  and  delivered  a 
deed  to  the  company  covering  the  land  entered  by  him 
or  her,  and  also  would  have  received  the  compensation 
agreed  upon  for  making  their  respective  entries.  These 
deeds  would  not  have  been  put  upon  the  record,  but  the 
fact  of  their  existence  would  have  been  concealed,  just 
as  they  were  in  this  case.  The  lands  embraced  within 
the  claims,  however,  would  have  been  carried  into  the 
general  stumpage  account  of  the  company  and  consid- 
ered as  an  asset  of  the  company  and  they  would  have 
paid  taxes  upon  the  lands  from  that  time  on,  just  as 
they  did  in  this  case.  No  accounts  would  have  been 
opened  with  the  individual  entrymen  except  to  dispose 
of  the  item  of  $100.00  paid  to  them  for  services,  and 
such  accounts  would  have  been  immediately  closed  due  to 
the  fact  that  the  services,  and  the  transactions,  and  the 
agreements  had  been  completed  and  closed.  A  few  years 
later,  when  prosecutions  for  fraudulent  land  transac- 
tions were  prevalent,  the  deeds  delivered  by  the  entry- 
men,  who  were  related  to  members  of  the  company,  and 
not  recorded,  would  have  been  destroyed,  as  they  were 
in  this  case,  for  the  purpose  of  preventing  the  Govern- 
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ment  of  the  United  States  from  definitely  ascertaining 
that  it  had  been  defrauded.    Later,  when  the  land  fraud 
agitation  had  died  out,  new  deeds  would  have  been  taken 
from  the  entrymen.     And,  in  view  of  the  fact  that  the 
company  had  got  and  was  getting  several  thousand  dol- 
lars worth  of  property  for  practically  nothing,  $25.00 
additional  would  have  been  paid  to  each  of  the  unmar- 
ried women  entrants.    The  $25.00  paid  to  the  La  Raut 
girls  would  have  been  charged    against    the     general 
stumpage  account  of  the  company  and  not  against  the 
individuals.     At  that  time  it  would  have  been  deemed 
safe  to  place  all  the  deeds  on  record,  including  that  of 
Edward  Jordan.     Later,  when  the    Government     was 
making  a  further  investigation  preparatory  to  bringing 
this  suit,  and  Land  Agents  were  industriously  inquiring 
in  and  about  Eugene  and  other  places  where  these  peo- 
ple lived,  an  additional  $50.00  each  would  have  been 
given  to  Stephen  and  Alice  La  Raut,  but  no  deed  would 
have  been  taken,  for  no  thought  would  occur  to  the  mem- 
bers of  the  company  that  Alice  or  Stephen  La  Raut  had 
any  interest  whatever  in  the  lands  taken  by  them  sev- 
eral years  previously.    The  entrymen,  in  the  meantime, 
would  have  made  no  inquiry  as  to  the  amount  of  costs  or 
expenses  advanced  by  the  company  to  perfect  the  title 
to  the  lands.     They  would  not  have  inquired  as  to  the 
value  of  the  lands ;  they  would  not  have  any  concern  as 
to  the  payment  of  taxes  thereon,  and  would  have  been 
entirely  indifferent  and  absolutely  ignorant  of  the  fact 
that  anybody  had  paid  any  taxes  thereon.    They  would 
never  have  made  any  attempt  to  sell  the  lands  to  any- 
body nor  to  ascertain  their  value  and  would  not  have 
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remembered  whether  they  made  two  deeds  or  one  to  the 
land.  Notwithstanding  they  were  pinched  by  poverty, 
they  would  have  had  no  interest  in  the  fact  that  the  land 
taken  by  them  was  worth  anywhere  from  $2,500.00  to 
$10,000.00.  In  fact,  under  such  circumstances,  it  would 
have  done  them  no  good  to  have  taken  any  interest  in 
these  matters,  for  they  had  parted  with  all  of  their  in- 
terests on  July  31,  1912,  when  they  made  the  first  deeds. 
A.  C.  Dixon  would  have  told  his  attorneys  when  this 
case  was  started,  that  the  company  owned  the  lands  and 
that  it  had  purchased  them  from  the  entrymen,  and 
later,  when  they  came  to  realize  that  every  fact  and  cir- 
cumstance in  the  case  showed  that  this  was  not  so,  they 
would  resort  to  the  claim  that  the  deeds  given  to  them 
by  the  entrymen  originally  w^re  in  fact  mortgages  and 
they  would  have  had  their  answer  amended  accordingly. 
Lucy  and  Alice  La  Raut  and  the  Board  of  Directors 
and  the  officers  of  the  company  would  have  made  an 
attempt  to  sustain  such  claims. 

The  pretended  defense  is  a  mere  afterthought,  as 
shown  by  everything  in  the  record;  every  fact  and  cir- 
cumstance entitled  to  serious  consideration  convincingly 
points  to  the  fact  that  the  claims  w^ere  fraudulent  as 
alleged. 

The  requirement  that  fraud  in  these  cases  be  estab- 
lished by  clear  and  convincing  proof  before  a  patent 
will  be  set  aside  does  not  place  upon  the  Government 
the  burden  of  establishing  such  fraud  to  a  mathematical 
certainty.  What  is  required  is  that  the  fraud  must  be 
shown  to  a  reasonable  certainty.     In  reaching  its  con- 
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elusions  the  eourt  will  give  acts  and  circumstances  their 
reasonable  and  ordinary  significance.  If  the  weight  and 
preponderance  of  the  evidence  in  the  case  clearly  indi- 
cates the  existence  of  the  fraud  charged,  the  patents  will 
be  set  aside. 

It  is  to  be  expected  that  the  interested  parties  will 
make  denials.  Something  more,  however,  than  mere  de- 
nials is  required,  when  facts  and  circumstances  appear 
in  the  case  pointing  to  fraud ;  the  parties  interested,  and 
who  know  of  the  transaction,  must  make  explanations 
which  establish  the  innocent  character  of  such  acts  and 
circumstances.  Such  explanations  were  not  and  could 
not  be  made  in  this  case.  The  writer  of  this  brief  would 
not  have  deemed  it  necessary  to  present  at  such  length 
an  argument  upon  the  facts  in  this  case,  but  for  the  fact 
that  the  court  below  was  so  deeply  impressed  by  the 
statements  of  the  defendants. 

The  Court  below,  however,  did  not  hear  the  witnesses 
testify  and  had  no  better  opportunity  to  determine  the 
weight  of  the  evidence  than  this  Court.  Perhaps  if  he  had 
been  permitted  to  hear  the  witnesses  testify  and  had  an 
opportunity  to  observe  their  manner  on  the  stand  when 
they  were  making  the  absurd  statements  and  explana- 
tions contained  in  the  record,  he  would  not  have  given 
so  much  weight  to  their  testimony.  A  case  can  hardly 
be  conceived  where  the  acts  of  the  parties  and  the  cir- 
cumstances and  conditions  surrounding  them  point  so 
conclusively  to  fraud  as  they  do  in  this  case ;  where  the 
reasonable  and  ordinary  significance  given  to  such  acts 
and  circumstances  irresistibly  call  for  the  conclusion  that 
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the  fraud  charged  was  perpetrated;  where  the  conduct 
of  the  parties  interested  and  their  declarations  upon  the 
stand  were  so  violently  opposed  by  every  fact  and  cir- 
cumstance in  the  case. 

It  is  submitted  that  the  fraud  charged  by  the  Govern- 
ment is  fully  and  clearly  established  and  that  the  patents 
involved  herein  should  be  cancelled  and  the  decree  of 
the  Court  below  reversed. 

Respectfully  submitted, 

JOHN  McCOURT, 
United  States  Attorney  for  Oregon. 
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STATE  OF  OREGON,        \ 

>ss. 
County  of  Multnomah.        i 

Due  and  legal  service  of  the  foregoing  brief  is  here- 
by accepted  and  the  receipt  of  a  true  copy  thereof  is 
hereby  acknowledged. 


Attorneys  for  Plaintiff  in  Error. 


STATE  OF  OREGON, 

/ss. 
County  of  Multnomah. 

I,  John  McCourt,  hereby  certify  that  I  am  United 
States  Attorney  for  the  District  of  Oregon;  that  I  pre- 
pared the  foregoing  copy  of  brief  and  have  carefully 
compared  the  same  with  the  original  thereof  and  it  is  a 
true  and  correct  transcript  of  the  said  original  and  the 
whole  thereof. 
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STATEMENT. 

This  is  a  suit  in  equity  to  set  aside  five  patents 
issued  by  the  United  States,  as  follows: 

One  to  Edward  Jordan,  dated  August  3,  1904, 
for  Lots  7,  8,  9  and  10  of  Section  2,  Tp.  22  S.  of  R. 
2  West,  W.  M. 


One  to  Stephen  A.  La  Raut,  dated  August  3, 
1904,  for  the  N.  E.  14  of  Section  26,  same  township 
and  range. 

One  to  Alice  La  Raut,  dated  August  3,  1904, 
for  the  S.  E.  14  of  Section  26,  Tp.  21  S.  of  R.  3 
West,  W.  M. 

One  to  Ethel  M.  La  Raut,  dated  August  3,  1904, 
for  Lots  9,  10,  15  and  16  of  Section  28,  Tp.  21  S. 
of  R.  3,  West,  W.  M. 

One  to  Lucy  La  Raut,  dated  August  3,  1904,  for 
Lots  1,  2  7  and  8  of  Section  28,  Tp.  21  S.  of  R.  2 
West,  W.  M. 

Said  lands  are  all  situated  in  a  section  of  the 
country  commonly  known  as  ''Brumbaugh  Creek," 
in  Lane  County,  Oregon,  and  were  deeded  to  the 
Booth-Kelly  Lumber  Company. 

Paragraph  I  of  the  bill  of  complaint  sets  out 
that  the  "Booth-Kelly  Company"  during  all  the 
times  mentioned  in  the  bill  was  and  is  a  corpora- 
tion, which  is  admitted  by  the  answer,  except  it 
alleges  that  the  true  name  is  the  "Booth-Kelly 
Lumber  Company." 

(Record,  4-19.) 

Paragraphs  II  and  III  of  the  bill  allege  that 
in  February,  1902,  the  entrymen  and  entry  women 
filed  with  the  register  and  receiver  of  the  U.  S. 
Land  Office  at  Roseburg,  Oregon,  their  timber  and 
stone  sworn  statements,  making  application  to  pur- 
chase the  land,  and  that  in  May,  1902,  they  each 
made  the  proof  required  by  law  and  paid  the  pur- 
chase price  of  the  land,  to-wit,  $400,  and  obtained 
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the  filial  certificates  entitling  them  to  patents  for 
the  land  purchased,  and  that  on  August  3.   1904, 
patents  were  issued  to  the  purchasers. 
(Record,  5-10.) 

The  answer  admits  these  allegations  of  the  bill 
to  be  true. 

(Record,  19.) 

Paragraphs  IV  and  V  of  the  bill  allege  that  the 
entries  were  made  at  the  solicitation  and  by  the 
procurement    of    the    defendant,    the    Booth-Kelly 
Lumber  Company,  acting  by  and  through  its  offi- 
cers,  agents   and  hirelings,   who  fraudulently  and 
corrupth^  conspired  together  to  procure  and  hire 
each  of  said  entrymen  for  some  small  sum  of  money 
to  mal^e  the  entry  and  thereupon  convey  the  land 
to  the  Booth-Kelly  Lumber  Company,  and  that  each 
of  said  entrymen  was  in  fact  procured  and  hired 
to  make  his  entry  and  purchase  by  some  one  or 
more   of  said   conspirators   pursuant   to   said   con- 
spiracy,  and  in  making  the   same   said   entrymen 
acted  therein  not  for  his  own  use  and  benefit,  but 
with  the  intent  and  pursuant  to  an  understanding 
then  existing  between  him  and  the  said  person  or 
persons  so  procuring  his  entry  that  the  land  when 
so  entered  and  purchased  should  be  conveyed  by 
him  to  the  Booth-Kelly  Lumber  Company;  that  the 
expense  of  making  the  entries,  including  the  pay- 
ment  of  said  purchase   money  and   all  other   ex- 
penses and  disbursements,  were  borne  by  the  Booth- 


Kelly  Lumber  Company,  and  that   the  affidavits 
and  proofs  were  false  and  fraudulent  and  untrue. 
(Record,  10-13.) 

The  answer  denies  specifically  all  the   allega- 
tions of  said  paragraphs  IV  and  V  of  the  bill. 
(Record,  20-23.) 

Paragraph  VI  alleges  that  after  May  7,  1902, 
the  exact  date  being  unknown  to  plaintiff,  the  said 
Edward  Jordan  deeded  the  land  entered  by  him  to 
the  Booth-Kelly  Lumber  Company;  that  on  May  7, 
1907,  Stephen  A.  La  Raut  and  Alice  La  Raut  deeded 
the  land  entered  by  them  to  the  same  company; 
that  on  September  6,  1907,  said  Ethel  M.  La  Raut 
and  Lucy  La  Raut  deeded  the  land  entered  by  them 
to  the  same  company,  and  that  the  Booth-Kellj^ 
Lumber  Company  by  virtue  of  said  deeds  and  pat- 
ents now  falsely  and  fraudulently  claims  to  be 
vested  with  the  full  ownership  in  equity,  as  well  as 
at  law,  in  and  to  said  lands. 

(Record,  13-15.) 

The  answer  denies  the  allegations  of  paragraph 
VI  except  that  defendants  admit  that  deeds  were 
made  by  the  entrymen  to  the  Booth-Kelly  Lumber 
Company,  and  in  the  original  answer  it  was  ad- 
mitted that  it  claimed  by  virtue  of  said  deeds  to 
be  the  legal  and  equitable  owner  of  said  land,  but 
the  answer  was  amended  by  stipulation  so  as  to 
allege  and  show  that  the  Booth-Kelly  Lumber  Com- 
pany is  the  holder  of  the  legal  title  to  the  lands  en- 
tered by  and  patented  to  Ethel  M.  La  Raut  and 


Lucy  La  Raut,  but  denying  that  it  is  the  equitable 
owner  of  said  land,  alleging  affirmatively  that  said 
Ethel  M.  La  Raut  and  Lucy  La  Raut  ever  since 
said  patents  were  issued  to  them  have  been  and 
now  are  the  equitable  owners  of  said  land,  and  that 
the  deeds  made  by  them  to  the  Booth-Kelly  Lum- 
ber Company  were  intended  to  be  and  were  in  fact 
mortgages  to  secure  the  payment  of  certain  ad- 
vances made  and  to  be  made  to  them  by  said  com- 
pany to  enable  them  to  enter  and  pay  for  said  land 
and  for  other  purposes,  and  striking  out  the  plea 
of  bona  fide  purchase  by  the  defendant,  the  Booth- 
Kelly  Lumber  Company,  as  to  the  said  lands  en- 
tered by  Ethel  M.  La  Raut  and  Lucy  La  Raut. 
(Record,  33.) 

The  La  Raut  patents  are  based  upon  a  different 
state  of  facts  than  the  Jordan  patent.  The  La  Raut 
entries  were  made  mth  the  assistance  of  Robert  A. 
Booth,  the  then  manager  of  the  company,  while  the 
Jordan  entry  and  the  entries  of  H.  A.  Dunbar, 
Thomas  Roche  and  D.  H.  Brumbaugh,  not  involved 
in  this  suit,  although  in  the  same  group  of  claims, 
w^ere  made  with  the  assistance  of  John  F.  Kelly, 
the  land  agent  of  the  company. 

The  La  Raut  Patents. 

The  facts  as  to  the  La  Raut  patents  are  substan- 
tially these:  Stephen  A.  La  Raut  and  Alice  La 
Raut,  his  wife,  and  Ethel  M.  La  Raut  and  Lucy  La 
Raut  were  and  are  brothers-in-law  and  sisters-in- 
law  to  Robert  A.  Booth,  then  the  general  manager 


of  the  Bootli-Kelly  Lumber  Company.  They  were 
all  poor  and  dependent  more  or  less  on  Robert,  and 
he  assisted  them  in  many  ways,  Stephen  A.  La 
Raut  and  Ethel  M.  La  Rant  were  at  the  time  the 
entries  were  made  in  the  employ  of  the  company, 
and  Lucy  was  living  at  home  with  her  parents. 
Jlthel  M.  La  Raut  had  asked  Robert  to  assist  her 
in  getting  a  timber  claim,  and  he  had  promised  to 
do  so  when  an  opportunity  arose  so  that  he  could. 
When  this  group  of  entries  were  about  to  be  made 
^r.  Booth  told  Ethel  that  he  could  locate  her  on 
a  claim  and  would  advance  her  the  money  to  do  so, 
which  she  could  pay  back  to  him  when  the  claim 
was  sold,  which  was  agreed  to  between  them.  He 
also  stated  to  her  that  the  company  owned  other 
land  adjacent  to  these  lands,  and  that  when  the 
company  sold  theirs  she  could  include  hers  in  the 
sale,  or  if  the  company  logged  it  off  and  could  use 
the  timber  they  would  pay  her  the  stumpage  for 
the  timber.  Subsequently  the  same  arrangement 
was  made  by  Ethel  with  Mr.  Booth  for  Stephen  A. 
and  Alice,  his  wife,  and  Lucy.  Mr.  Booth  gave  in- 
structions that  they  should  be  shown  the  claims, 
and  instructed  H.  A.  Dunbar,  who  was  then  book- 
keeper for  the  company,  to  furnish  them  the  money 
and  assist  them  in  doing  whatever  was  necessary 
to  comply  with  the  law.  In  due  time  they  went 
on  the  land  and  subsequently  went  to  Roseburg 
and  made  their  initial  filings,  and  were  furnished 
the  money  necessary  to  pay  the  fees  and  charges 
b}^  Mr.  Dunbar,  and  subsequently  they  proved  up 
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on  their  claims  and  were  furnished  the  money  by- 
Mr.  Dunbar  and  paid  the  government  price  for  the 
land,  and  final  certificates  were  issued  to  them. 
In  due  course  of  business  the  patents  were  issued. 
Mr.  Booth's  instructions  to  Mr.  Dunbar,  or  at  least 
his  intention  at  the  time;  was  to  have  the  money 
needed  for  entering  and  paying  for  the  land  taken 
from  his  individual  funds  and  charged  to  them,  but 
it  appears  that  Mr,  Dunbar  used  company  funds 
for  the  purpose  and  charged  the  same  to  the  sev- 
eral parties.  However,  Mr.  Booth  was  to  be  per- 
sonally responsible  to  the  company  for  the  money. 
After  these  parties  had  proved  up  on  their 
claims  they  made  deeds  to  Mr.  Booth,  to  be  held 
by  him  as  security  for  the  advances  made.  These 
deeds  were  not  recorded,  but  were  held  by  Mr. 
Booth  until  some  time  in  the  early  part  of  1907. 
At  that  time  Mr.  Booth  retired  as  manager  of  the 
company  and  was  succeeded  by  George  H.  Kelly, 
and  it  was  arranged  at  that  time  to  take  up  the 
deeds  running  to  Mr.  Booth  and  substitute  for  them 
deeds  running  to  the  company,  which  later  deeds 
were  duly  recorded.  Stephen  A.  La  Raut  in  the 
spring  of  1910  took  a  notion  to  2:0  to  Canada  and 
went  to  Mr.  Booth  about  selling  his  claim,  who  ad- 
vised him  not  to  sell,  but  to  hold  on  to  their  claims 
and  they  would  be  worth  a  great  deal  more  than 
they  were  then.  He  also  informed  him  that  he  was 
no  longer  manager  of  the  company,  but  that  he 
would  have  to  go  to  George  H.  Kelly,  the  then  man- 
ager, if  he  insisted  on  selling.    He  went  to  George 


H.  Kelly  and  offered  to  take  $100,  in  addition  to 
the  advances  made  by  the  company,  for  his  and  his 
wife's  claims,  which  offer  was  accepted  and  a  set- 
tlement w^as  made  with  them  by  which  they  were 
paid  an  additional  hundred  dollars  for  their  claims 
and  receipts  taken  from  them.  These  receipts  were 
exhibited  to  the  government  counsel  pursuant  to 
his  request,  and  he  stated  that  he  did  not  care  for 
them,  and  are  made  a  part  of  the  record  by  stipu- 
lation filed  in  this  cause.  A  copy  of  one  of  the  re- 
ceipts is  as  follows: 

"Eugene,  Or.,  Feby  3d,  1910. 

Received  of  the  Booth-Kelly  Lumber  Co.  fifty 
dollars  in  full  payment  for  all  balance  due  me  on 
account  of  the  S.  E.  %  Sec.  26,  Tp.  21  S.  R.  3  W. 
$50.00.  (Sgd.)  Alice  La  Raut." 

The  other  receipt  is  the  same  except  the  descrip- 
tion of  the  land,  and  signed  by  Stephen  A.  La  Raut. 
No  settlement  has  ever  been  had  with  Ethel  M.  La 
Raut  and  Lucy  La  Raut,  and  they  both  claim  to  be 
the  owners  of  the  property,  and  that  the  deeds  they 
made  to  the  company  are  simply  mortgages. 

The  Jordan  Patent. 

The  facts  as  to  the  Jordan  patent,  as  claimed  by 
appellant  Booth-Kelly  Lumber  Company,  are  sub- 
stantially these:  Jordan  was  an  employee  of  the 
company  at  its  sawmill  at  Coburg,  and  had  been  for 
many  years.  He  had  frequently  asked  John  F. 
Kelly  to  locate  him  on  a  timber  claim.    Kelly  noti- 


fied  him  that  he  had  a  claim  for  him.  He  went  to 
Eugene  and  arranged  with  Kelly  to  advance  the 
money,  and  agreed  to  repay  him  when  he  sold  the 
land.  He  was  then  shown  the  land  and  went  to 
Roseburg  and  made  the  initial  filing,  and  subse- 
quently proved  up,  and  a  final  certificate  was 
issued  to  him.  He  was  having  trouble  with  his 
wife,  who  was  about  to  sue  him  for  a  divorce,  and 
was  anxious  to  sell  his  claim,  and  finally  Kelly 
bought  it  of  him,  paying  him  $100  in  addition  to 
the  amounts  advanced,  and  he  deeded  it  to  the  com- 
pany. This  deed  was  made  after  the  final  certifi- 
cate was  issued,  but  before  patent.  Claims  were 
taken  in  the  same  way  and  in  this  same  group  of 
claims  by  H.  A.  Dunbar,  Thomas  Roche  and  D. 
H.  Brumbaugh,  also  employees  of  the  company, 
and  the  fees  and  purchase  price  advanced  by  the 
company  in  the  same  way,  but  for  some  reason 
they  were  not  made  parties  to  this  suit,  and  the 
patents  issued  to  them  have  not  been  attacked  in 
any  way  by  the  Government. 

The  court  below  entered  a  decree  setting  aside 
the  Jordan  patent  and  dismissing  the  bill  of  com- 
plaint as  to  the  La  Raut  patents. 

The  Government  has  appealed  from  that  part  of 
the  decree  dismissing  the  bill  as  to  the  La  Raut 
patents,  and  the  Bootli-Kelly  Lumber  Company  has 
appealed  from  that  part  of  the  decree  setting  aside 
the  Jordan  patent. 

(Record,  489-502.) 
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A  stipulation  was  filed  that  the  case  should  be 
tried  in  this  court  on  the  one  transcript  of  the 
printed  record. 

(Eecord,  1-2.) 

POINTS  AND  AUTHORITIES. 

There  is  nothing  in  the  Timber  and  Stone  Act 
to  prevent  the  entrymen  from  borrowing  the  money 
to  pay  the  expenses  of  making  the  entries  and  to 
pay  the  Government  price  for  the  land. 

U.  S.  V.  Detroit  Timber  Co..  124  Fed.  393. 

Lewis  V.  Shaw,  70  Fed.  289-294. 

Hoover  v.  Sailing,  110  Fed.  43-47. 

TJ.  S.  V.  Richards,  149  Fed.  443. 

U.  S.  V.  Barber  Lumber  Co.,  172  Fed.  948- 
960. 

U.  S.  V.  "Williamson,  207  U.  S.  425. 

U.  S.  V.  Biggs,  211  U.  S.  507;  32  L.  D.  349; 
34  L.  D.  129. 

Larson  v.  Weisbecker,  1  L.  D.  422. 

Appeal  of  Eay,  6  L.  D.  340. 

Hailing  v.  Eddy,  9  L.  D.  337. 

Church  V.  Adams,  37  Ore.  355. 

Wilcox  V.  John,  21  Cal.  367. 

N"orris  v.  Heald,  12  Mont.  282. 

James  v.  Tainter,  15  Minn.  512. 

Gross  V.  Hofeman,  91  Minn.  4. 

Fuller  V.  Hunt,  48  Iowa  163. 
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It  is  now  settled  beyond  controversy  that  upon 
making  his  initial  filing  on  a  timber  claim  the  en- 
try man  may  sell  or  agree  to  sell  the  claim,  or  bor- 
row money  on  it,  or  do  as  he  pleases  with  it  with- 
out violating  any  of  the  provisions  of  the  Timber 
and   Stone   act. 

U.  S.  V.  Williamson,  supra. 

U.  S.  V.  Barber  Lumber  Co..  172  Fed.  948- 
960. 

U.  S.  V.  Kellerbach,  175  Fed.  463-466. 

A  deed,  though  absolute  in  form,  if  intended  as 
security  is  a  mortgage,  and  it  may  be  shown  to  be 
such  by  parol  evidence. 

Peugh  V.  Davis,  96  U.  S.  332. 

Brick  V.  Brick,  98  U.  S.  514. 

Cabrera  v.  Bank,  214  U.  S.  224-230. 

Russell  V.  Southard,  12  How.  (U.  S.)  139. 

Hall  V.  0 'Council,  52  Ore.  164. 

Kramer  v.  Wilson,  49  Ore.  164. 

When  the  Government  calls  the  entryman  as  a 
witness  on  its  behalf  it  is  bound  by  his  testimony 
unless  overcome  by  contravailing  evidence. 

U.  S.  V.  Barber  Lumber  Co.,  172  Fed.  948- 
960. 

Choctaw,  Etc.,  Ry.  Co.  v.  Newton,  140  Fed. 
225-250. 

U.  S.  V.  Budd,  144  U.  S.  172. 
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As  to  the  character  of  evidence  required  by  a 
coui-t  of  equity  to  set  aside  a  patent  we  call  atten- 
tion to  the  following  decisions: 

U.  S.  V.  Budd,  144  U.  S.  154-162. 

Maxwell  Land  Grant  case,  121  U.  S.  321-325. 

Colorado  Coal  Co.  v.  U.  S.,  123  U.  S.  307,  317. 

U.  S.  V.  Marshall  Mining  Co.,  123  U.  S.  579, 
589. 

U.  S.  V.  Stinson,  197  U.  S.  200-204. 

U.  S.  V.  Clarke,  200  U.  S.  601-608. 

The  declarations  of  a  person  after  he  has  parted 
with  the  title  to  real  estate  are  not  admissible 
against  his  grantee  to  defeat  or  destroy  the  title. 

Dodge  V.  Freedman's  Bank,  93  U,  S.  379-383. 

Phillips  V.  Laughlin,  99  Me.  26. 

Vrooman  v.  King,  36  N.  Y.  477. 

SPECIFICATION  OF  ERROR. 

The  court  below  erred  in  setting  aside  and  can- 
celling the  patent  issued  to  Edward  Jordan  and  in 
not  dismissing  the  bill  as  to  said  patent. 
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ARGUMENT. 

There  is  nothing  in  the  Timber  and  Stone  Act 
to  prohibit  one  about  to  enter  land  under  that  act 
from  making  arrangements  to  borrow  the  money 
to  pay  the  expenses,  and  to  pay  for  the  land  and 
giv€  a  mortgage  on  the  land  for  that  puipose  after 
the  entry  is  made. 

In  U.  S.  V.  Detroit  Timber  Co.,  124  Fed.  393,  the 
facts  as  stated  in  the  opinion  of  the  district  judge 
at  page  397  were  as  follows: 

''Copeland  had  at  that  time  talked  to  some  men 
whom  he  knew  personally  and  favorably,  and  who 
had  expressed  a  desire  to  take  up  land  under  that 
act  if  they  could  get  the  money,  and  he  so  advised 
Martin.  Martin  then  told  him  they  would  loan  that 
class  of  men  the  money  if  they  would  take  up  the 
land.  Copeland  then  inquired  what  security  he 
w^ould  demand,  and  he  said  simply  their  note  with 
eight  per  cent  interest.  Copeland  then  hunted  up 
the  men  that  he  had  talked  to  and  others  also,  and 
others  hunted  him  up  to  inquire  about  the  entry 
of  these  lands,  and  he  explained  to  them  the  law, 
and  told  them  they  could  get  the  money  to  enter 
the  land  from  the  Martin-Alexander  Lumber  Com- 
pany without  security,  and  that  the  Martin-Alex- 
ander Lumber  Company  would  trust  to  their  honor 
to  pay  it.  He  took  them  and  showed  them  the 
lands,  made  them  a  probable  estimate  of  the  tim- 
ber in  the  respective  tracts,  and  told  them  that  the 
timber  on  the  land  at  fifty  cents  a  thousand  feet 
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(which  was  the  market  price  at  that  time)  would 
pay  more  than  the  land  would  cost,  and  told  them 
the}^  could  sell  the  land  or  the  timber  after  the 
patents  were  issued.  All  the  co-defendants  of  the 
Martin-Alexander  Lumber  Company,  nearly  all  of 
w^hom  were  employees,  or  had  been,  of  the  com- 
pany, entered  the  land  under  the  conditions  just 
above  stated.  The  money  was  furnished  by  the 
Martin-Alexander  Lumber  Company.  Copeland 
usually  went  with  the  parties  to  examine  the  land, 
accompanied  them  to  the  land  office  and  furnished 
them  the  money,  and  they  entered  the  land,  made 
the  necessary  proofs  in  conformity  with  law,  and 
their  expenses  to  the  land  office  and  back  were 
paid  hy  the  Martin-Alexander  Lumber  Company 
and  charged  to  them  upon  the  books  of  the  com- 
pany. Either  just  before  the  lands  were  entered 
and  the  receipts  for  the  purchase  money  were  ob- 
tained, or  just  afterwards,  the  money  having  been 
furnished  to  the  entrymen  by  the  Martin- Alexander 
Lumber  Company,  they  would  execute  their  notes 
to  the  company  for  the  amount  with  interest,  and 
in  nearly  all  instances  shortly  afterwards  they  sold 
the  timber  standing  on  the  land  to  the  Martin- Alex- 
ander Lumher  Company  by  a  written  contract  and 
the  notes  were  cancelled.  By  the  terms  of  the  con- 
tract the  Martin-Alexander  Lumber  Company  was 
to  pay  fifty  cents  a  thousand  stumpage  for  all  the 
timber  cut  from  the  land,  and  the  amount  which 
had  been  loaned  by  it  to  enter  the  land  was  treated 
as  purchase  money  advanced  on  the  timber,  and  if 
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the  value  of  the  timber  exceeded  the  vahie  of  the 
money  advanced,  with  interest,  the  seller  was  to 
get  the  difference." 

These  facts,  with  others  of  a  more  or  less  sus- 
picious character,  were  held  to  be  insufficient  to 
show  that  the  entries  were  fraudulent. 

The  judgment  in  this  case  was  affirmed  in  the 
Circuit  Court  of  Appeals  and  in  the  Supreme  Court 
of  the  United  States  on  the  ground  that  the  Detroit 
Timber  Company  was  a  bona  fide  purchaser,  and 
the  question  as  to  whether  the  entries  w^ere  fraudu- 
lent was  not  directly  passed  upon  by  those  courts, 
while  the  district  judge  dismissed  the  bill  on  the 
ground  that  the  entries  were  not  fraudulent. 

We  cite  the  case  here  to  show  that  the  fact  that 
the  Booth-Kelly  Lumber  Company  advanced  the 
money  to  pay  the  expenses  of  the  entries  and  to 
pay  for  the  land  did  not  render  the  entries  illegal 
or  fraudulent. 

In  Lewis  v.  Shaw,  70  Fed.  289-294,  where  a  sim- 
ilar question  arose,  it  was  disposed  of  by  Judge 
Hanford  as  follows: 

''It  is  claimed  that  Miller  did  not  purchase  the 
land  in  good  faith  for  his  own  use,  but  acted  merely 
as  the  instrument  of  Ryan,  and  that  it  was  agreed 
between  them  that  the  title  w^hich  Miller  should 
acquire  should  inure  to  the  benefit  of  Ryan.  It 
was  on  this  ground  that  the  Secretary  of  the  In- 
terior cancelled  the  entry.  The  facts  relied  upon 
to  sustain  the  secretary's  conclusion  are  that  Miller 
was  an  employee  of  Ryan  and  obtained  his  first 
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information  with  reference  to  the  land  from  Ryan; 
that  before  deciding  to  enter  it  as  timber  land  he 
consulted  with  Ryan  and  obtained  from  him  a 
promise  to  advance  the  amount  of  money  neces- 
sary to  make  the  entry,  and  that  Ryan  agreed  to 
take  as  security  for  the  amount  of  the  purchase 
price  which  he  should  advance  a  conveyance  of  a 
one-half  interest  in  the  land;  that  Ryan  did  ad- 
vance money  to  Miller  at  the  time  his  final  proof 
was  made;  that  a  few  days  afterwards  Miller  exe- 
cuted a  contract  to  convey  a  one-half  interest  in 
the  land  as  security  for  the  money  advanced  and 
an  additional  sum  which  Miller  owed  on  account 
of  other  dealings,  in  all  amounting  to  about  $475. 
Ryan  then  commenced  cutting  timber  on  the  land, 
and  actually  removed  most  of  the  merchantable 
timber,  and  he  subsequently  purchased  Miller's  re- 
maining one-half  interest  for  the  price  of  $1000. 
*  *  *  The  facts  are  not  necessarily  inconsistent 
with  an  honest  entry  by  Miller,  and  certainly  not 
sufficient  to  compel  an  inference  of  fraud  suf- 
ficiently strong  to  overcome  the  only  positive  testi- 
mony bearing  upon  this  vital  point.  To  justify  a 
forfeiture,  proof  of  the  facts  constituting  fraud  or 
perjury  must  be  clear  and  convincing.  Mere  infer- 
ences are  not  sufficient." 

In  Hoover  v.  Sailing,  110  Fed.  43,  47,  the  Court 
of  Ai:>peals  for  the  Seventh  Circuit  held  that  a  mar- 
ried woman  making  an  entry  of  a  timber  claim 
might  borrow"  the  money  from  her  husband  with 
which  to  pay  for  the  land,  and  held  that  a  ruling  of 
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the  Interior  Department  to  the  contrary  was  er- 
roneous. 

In  United  States  v.  Richards,  149  Fed.  443, 
whicli  was  a  criminal  prosecution  for  a  conspiracy 
to  defraud  the  Government  out  of  certain  of  its 
lands,  the  court,  Hunger  judge,  gave  the  jury  the 
following  instructions,  page  456: 

''The  jury  is  instructed  that  the  defendants,  or 
any  of  them,  had  a  perfect  right  to  advance  money 
to  entrymen  to  pay  filing  fees,  and  to  agree  that  in 
the  event  the  entryman  desired  to  sell  after  he  had 
proved  up  and  the  defendant  then  desired  to  buy, 
such  advances  should  be  credited  on  the  sale,  or  if 
no  such  arrangement  was  thereafter  made  the 
money  would  be  refunded,  and  that  such  an  agree- 
ment would  not,  in  and  by  itself,  be  a  violation  of 
any  law  of  the  United  States.  But  such  fact  may 
be  considered  in  connection  with  the  other  evidence 
in  determining  the  existence  of  the  alleged  con- 
spiracy or  corrupt  agreement." 

In  the  case  of  the  United  States  v.  Barber  Lum- 
ber Company,  172  Fed.  948-960,  the  court  says  after 
quoting  from  the  Budd  case:  '^ Indeed,  under  later 
decisions  an  applicant  for  the  purchase  of  timber 
lands  has  a  right  after  he  has  made  his  initial  ap- 
plication, and  before  final  proof,  to  contract  to  sell 
the  title  thereafter  to  be  acquired,  and  the  intend- 
ing purchaser  may  lawfully  advance  to  him  the 
money  with  which  to  make  final  proof  in  order  that 
he  may  comply  with  his  contract,"  citing  U.  S.  v. 
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Williamson,  207  U.  S.  425;  U.  S.  v.  Biggs,  211  U.  S. 
507. 

The  Secretary  of  the  Interior  has  several  times 
held  that  such  fact  would  not  render  the  entries 
fraudulent  or  affect  their  validity. 

32  L.  D.  349. 

34  L.  D.  129. 

The  pre-emption  law  contained  a  clause  identi- 
cal with  the  one  in  the  Timber  and  Stone  Act.  It 
required  the  pre-emptor  to  make  oath  "that  he  has 
not  settled  upon  and  improved  such  land  to  sell  the 
same  on  speculation,  but  in  good  faith,  to  appro- 
priate it  to  his  own  exclusive  use;  and  that  he  has 
not,  directly  or  indirectly,  made  any  agreement  or 
contract,  in  any  way  or  manner,  with  any  person 
whatsoever,  by  which  the  title  which  he  might  ac- 
quire from  the  Government  of  the  United  States 
should  inure,  in  whole  or  in  part,  to  the  benefit  of 
any  person  except  himself."  Revised  Statutes, 
Sec.  2262.  While  it  was  at  one  time  held  by  the 
Interior  Department  that  this  statute  prohibited 
the  making  of  a  mortgage  on  the  land  to  obtain 
money  to  pay  for  it,  the  later  decisions  are  the 
other  way. 

In  Larson  v.  Weisbecker,  1  L.  D.  409,  it  was 
said  by  Secretary  Teller:  "I  am  aware  that  the 
former  rulings  of  your  office  and  of  this  depart- 
ment, following  the  precedent  of  an  early  decision, 
have  held  that  an  outstanding  mortgage  given  bj^ 
a  pre-emptor  upon  the  lands  embraced  in  his  filing 
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flofpats  his  ri^ht  of  entry  upon  the  ground  that  such 
mortgage  is  a  contract  or  agreement  by  which  the 
title  to  the  hmds  might  inure  to  some  other  person 
than  himself.  A  careful  consideration  of  this  sec- 
tion leads  me  to  a  different  conclusion,  and  to  the 
opinion  that,  unless  it  shall  appear  under  the  rules 
of  law  applicable  to  the  construction  of  contracts 
or  otherwise  that  the  title  shall  inure  to  another 
person,  it  does  not  debar  the  right  of  entry;  and 
that  the  mere  possibility  that  the  title  may  so  re- 
sult as  in  the  case  of  an  ordinary  mortgage  is  not 
sufficient  to  forfeit  the  claim.  *  *  *  The  statute 
under  consideration  requires  from  a  pre-emptor,  in 
my  opinion,  in  order  to  the  defeat  of  his  right  of 
entry,  a  contract  by  force  of  which  title  to  the 
land  must  vest  in  some  other  person  than  himself; 
and  it  must  appear  that  such  was  his  intention  at 
the  time  of  making  it.  If,  on  the  contrary,  the 
mortgage  was  a  mere  security  for  money  loaned, 
and  the  contract  does  not  necessarily  divert  the  title 
from  him,  it  was  not  a  contract  or  agreement  within 
the  meaning  of  Section  2262." 

This  decision  was  rendered  April  24,  1882,  and 
was  follow^ed  October  11,  1887,  in  Appeal  of  Ray, 
6  L.  D.  340,  wherein  it  is  said  ''there  is  no  law  or 
ruling  of  this  department  now  in  force  that  pro- 
hibits a  pre-emptor,  who  has  complied  with  the  re- 
quirements of  the  pre-emption  law^  in  good  faith, 
from  mortgaging  his  claim  to  procure  money  to 
prove  up  and  pay  for  the  land." 
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To  the  same  effect  is  Haling  v.  Eddy,  9  L.  D. 
337,  decided  September  7,  1889. 

This  ruling  has  never  been  departed  from  by  the 
Interior  Department. 

Many  of  the  state  courts  have  held  the  same 
way  on  the  subject,  as  a  reference  to  the  cases  cited 
in  this  brief  will  show. 

It  is  therefore  perfectly  clear  that  a  person 
about  to  enter  a  timber  claim  may  arrange  with  a 
third  person  to  advance  him  the  money  with  which 
to  pay  the  expenses  and  to  pay  for  the  land,  and 
after  filing  upon  the  land  give  a  mortgage  to  se- 
cure the  payment  of  such  advances  without  violat- 
ing any  of  the  provisions  of  the  Timber  and  Stone 
Act. 

Hence  the  fact  that  the  Booth-Kelly  Lumber 
Company  advanced  to  the  entrymen  and  entry 
women  money  wdth  which  to  take  and  pay  for  the 
land,  and  after  the  entries  were  made  took  mort- 
gages to  secure  the  payments  so  made  is  not  suf- 
ficient to  justify  the  setting  aside  of  the  patents 
if  the  entries  were  otherwise  made  in  good  faith. 

Before  entering  upon  a  discussion  of  the  evi- 
dence as  to  the  bona  fides  of  the  entries  we  call 
the  attention  of  the  court  to  the  character  of  proof 
required  to  justify  the  court  in  setting  aside  a 
patent.  The  Supreme  Court  of  the  United  States 
has  many  times  announced  the  rule  on  this  sub- 
ject, and  it  is  no  longer  a  matter  of  controversy, 
but  we  call  attention  to  it  here  because  we  are 
firmly   convinced   that   the   Government    failed   to 
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make  out  a  case  as  to  any  of  the  patents,  by  the 
clear  and  convincing  evidence  required,  by  these 
decisions. 

In  the  Maxwell  Land  Grant  case,  121  U.  S.  325- 
381,  the  court  said: 

*'We  take  the  general  doctrine  to  be  that  when 
in  a  court  of  equity  it  is  proposed  to  set  aside,  to 
annul  or  to  correct  a  written  instrument  for  fraud 
or  mistake  in  the  execution  of  the  instrument 
itself,  the  testimony  on  w^hich  this  is  done  must  be 
clear,  unequivocal  and  convincing,  and  that  it  can 
not  be  done  upon  a  bare  preponderance  of  evidence 
which  leaves  the  issue  in  doubt.  If  the  proposition, 
as  thus  laid  down  in  the  cases  cited,  is  sound  in 
regard  to  the  ordinary  contracts  of  private  indi- 
viduals, how^  much  more  should  it  be  observed 
w^here  the  attempt  is  to  annul  the  grants,  the  pat- 
ents and  other  solemn  evidences  of  title  emanating 
from  the  Government  of  the  United  States  under 
its  official  seal.  In  this  class  of  cases  the  respect 
due  to  a  patent,  the  presumptions  that  all  the  pre- 
ceding steps  required  by  the  law  had  been  observed 
before  its  issue,  the  immense  importance  and  ne- 
cessity of  the  stability  of  titles  dependent  upon 
these  official  instruments  demand  that  the  effort 
to  set  them  aside,  to  annul  them  or  to  correct  mis- 
takes in  them  should  only  be  successful  when  the 
allegations  on  which  this  is  attempted  are  clearly 
stated  and  fully  sustained  by  proof.  It  is  not  to 
be  admitted  that  the  titles  by  which  so  much  prop- 
erty in  this  country  and  so  many  rights  are  held. 
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purporting  to  emanate  from  the  authoritative  ac- 
tion of  the  officers  of  the  Government  and,  as  in 
this  case,  under  the  seal  and  signature  of  the  Presi- 
dent of  the  United  States  himself,  shall  be  de- 
jjendent  upon  the  hazard  of  successful  resistance 
to  the  whims  and  caprices  of  every  person  who 
chooses  to  attack  them  in  a  court  of  justice;  but 
it  should  be  well  understood  that  only  that  class 
of  evidence  which  commands  respect,  and  that 
amount  of  it  which  produces  conviction  shall  make 
such  an  attempt  successful." 

In  Colorado  Coal  Co.  v.  'United  States,  123  U. 
S.  307,  after  quoting  from  the  Maxwell  Land  Grant 
case  the  court  says  at  page  317: 

"It  thus  appears  that  the  title  of  the  defend- 
ants rests  upon  the  strongest  presumptions  of  fact 
which,  although  they  may  be  rebutted,  nevertheless 
can  be  overthrown  only  by  full  proofs  to  the  con- 
trary, clear,  convincing  and  unambiguous.  The  bur- 
den of  producing  these  proofs  and  establishing  the 
conclusion  to  which  they  are  directed  rests  upon 
the  Government." 

In  United  States  v.  Marshall  Silver  Mining  Com- 
pany, 129  U.  S.  579-589,  the  court,  after  reaffirm- 
ing the  earlier  cases  on  the  subject,  says: 

'*The  dignity  and  character  of  a  patent  from 
the  United  States  is  such  that  the  holder  of  it  can 
not  be  called  upon  to  prove  that  everything  has 
been  done  that  is  usual  in  the  proceedings  had  in 
the  land  department  before  its  issue,  nor  can  he  be 
called  upon  to  explain  every  irregularity  or  even 
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improprii'ty  in  the  process  by  which  the  patent  is 
jjiocured." 

In  United  States  v.  Stimson,  197  U.  S.  200- 
203,  which  was  a  suit  to  set  aside  a  patent  on  the 
i2:round  of  fraud  in  procuring  it,  the  court  says  at 
page  205: 

"It  should  be  well  understoo-d  that  only  that 
class  of  evidence  which  commands  respect  and  that 
amount  of  it  which  produces  conviction  shall  mal^e 
such  an  attempt  successful." 

In  United  States  v.  Budd,  144  U.  S.  154-162, 
wdiere  a  case  similar  to  the  one  at  bar  was  under 
consideration,  the  court  says  at  page  162: 

"This  case  is  even  stronger  in  its  aspects  than 
some  that  have  been  before  us,  for  if  the  particular 
wrong  charged  upon  the  defendants  be  established 
the  money  paid  is  by  the  second  section  of  the  act 
forfeited,  and  there  is  not  even  the  possibility  sug- 
gested in  the  case  of  United  States  v.  Trinidad  Coal 
Co.,  137  U.  S.  160,  of  an  equitable  claim  upon  the 
Government  for  its  subsequent  repayment.  The 
hardship  of  such  a  result,  so  different  from  that 
which  is  always  enforced  in  suits  between  indi- 
viduals, makes  it  imperative  that  no  decree  should 
pass  against  the  defendants  unless  the  wrong  be 
clearly  and  fully  established." 

The  Jordan  Paten't. 

We  will  now  ask  the  attention  of  the  court  to 
the  evidence  relating  to  the  Edward  Jordan  patent 
with  a  view  of  determinins:  whether  the  Govern- 
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ment  has  made  out  its  case  with  that  degree  of  cer- 
tainty required  in  this  class  of  cases,  as  shown  by 
the  foregoing  decisions  of  the  Supreme  Court  of 
the  United  States  and  numerous  other  decisions  of 
that  and  other  courts. 

The  figures  in  parentheses  refer  to  the  pages  of 
the  printed  record. 

The  Government  introduced  in  evidence  the 
land  office  records,  being  the  original  declaratory 
statement,  final  proof,  notices,  etc.,  as  to  the  claim 
of  Edward  Jordan  (pp.  44-63). 

We  find  from  an  examination  of  this  record  that 
Jordan  in  his  declaratory  statement  made  oath 
among  other  things  as  follows: 

"That  I  do  not  apply  to  purchase  the  land  above 
described  on  speculation,  but  in  good  faith  to  ap- 
propriate it  to  my  own  exclusive  use  and  benefit, 
and  that  I  have  not  directly  or  indirectly  made  any 
agreement  or  contract,  or  in  any  way  or  manner 
with  an.y  person  or  persons  whomsoever  by  which 
the  title  I  may  acquire  from  the  Government  of  the 
United  States  may  inure,  in  whole  or  in  part,  to 
the  benefit  of  any  person  except  myself,  and  that 
my  postofiice  address  is  Coburg,  Ore."  (Pp.  48-49.) 

In  proving  up  on  his  claim,  after  notice,  he  made 
the  same  statements  under  oath,  and  in  answer  to 
the  questions  propounded  to  him  b.y  the  register  of 
the  land  office  on  the  7th  day  of  May,  1902  (p.  60). 

On  December  20,  1910,  nearly  eight  j^ears  after 
his  entry,  he  was  called  as  a  witness  in  this  case 
and  testified  to  facts  which,  if  true,  show  that  he 
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deliberately  perjured  himself  in  his  declaratory 
statement,  and  in  his  final  proof  (pp.  242-250), 
or  in  his  testimony  given  in  this  case.  We  claim 
he  told  the  truth  in  his  declaratory  statement,  and  in 
his  final  proof,  and  that  his  effort  at  this  late  day 
to  destroy  the  title  which  he  acquired  from  the 
Government  and  sold  to  the  Booth-Kelly  Lumber 
Company,  is  due  to  a  pique  on  his  part  because 
lie  did  not  receive  as  much  for  his  claim  as  Dunbar 
and  Roche  did  for  theirs  (pp.  341-379).  He  for- 
gets that  Dunbar  and  Roche  held  on  to  their  claims 
until  a  more  appropriate  time  to  sell,  while  he 
insisted  on  selling  at  once  on  account  of  expected 
litigation  with  his  wife,  who  w^as  about  to  sue  him 
for  a  divorce  (pp.  395-399).  Dunbar  and  Roche 
sold  to  the  company  in  November,  1904  (pp.  340- 
379),  while  Jordan's  claim  was  deeded  to  the  com- 
pany in  July,  1902  (p.  234). 

We  contend  that  Jordan's  testimony  is  unrelia- 
ble not  only  because  of  his  admission  that  he  delib- 
erately perjured  himself  before  the  officials  of  the 
local  land  office  in  his  declaratory  statement,  and 
in  his  final  proof,  but  because  his  testimony  given 
in  this  case  is  on  its  face  uncertain,  improbable  and 
contradictory.  This  will  be  shown  bv  a  careful  analy- 
sis of  his  testimony,  which  we  now  propose  to  make. 

He  says  in  his  direct  examination  that  Kelly 
called  him  up  by  telephone  and  asked  him  if  he 
wanted  to  take  up  a  timber  claim  for  him  (p.  243). 
On  cross-examination  he  says  Kelly  asked  him  if 
he  wanted  to  take  a  timber  claim  (p.  255).  He  says 
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Kelly  told  him  he  would  give  him  $100  for  taking 
1113  the  claim  (p.  244)  when  he  went  to  Eugene, 
and  that  the  conversation  took  place  in  Kelly's  of- 
fice (p.  269),  but  on  cross-examination,  when  he  is 
called  upon  to  detail  all  the  conversation  between 
them  there  at  that  time  he  says  nothing  about  the 
$100  being  mentioned  (p.  258),  and  said  he  did  not 
remember  all  the  conversation  (p.  258).  He  swears 
positively  that  the  land  was  paid  for  by  a  check  on 
the  Eugene  Loan  and  Savings  Bank  (pp.  260-261). 
Yet  the  statement  of  J.  H.  Booth,  receiver  of  the 
land  office,  introduced  by  the  Government,  shows 
that  it  was  a  draft  and  not  a  check  (p.  137).  He 
says  he  saw  Kelly  the  next  day  when  he  came 
back  from  filing  on'  the  land,  but  did  not  talk  to 
him  (p.  263).  In  the  next  breath  he  says  he  did  not 
remember  whether  he  talked  to  him  or  not  the 
next  day;  thinks  not  (p.  263).  Then  when  asked 
if  he  did  not  see  him  and  tell  him  he  had  been  up 
and  filed  on  the  claim,  he  says,  *' Certainly"  (p. 
263).  After  saying  in  one  breath  that  he  might 
have  seen  Kelly  the  next  day  and  talked  with  him, 
he  swears  he  did  not  say  that  (pp.  263-264).  Al- 
though he  had  been  a  timber  man  and  engaged 
in  the  lumber  business,  he  pretends  that  he  did  not 
know  such  an  arrangement  as  he  testifies  to  was 
illegal  (p.  271). 

After  giving  page  after  page  of  contradictory 
and  inconsistent  answers  in  his  testimony,  he  was 
asked  if  Kelly  said  anything  to  him  about  agree- 
ing or  making  any  contract  with  him  to  sell  the 
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hind  l)c'f(>i'o  he  filed  on  his  ckiim,  and  he  made  the 
following:  answers: 

*'A.  He  called  me  u])  and  wanted  me  to  take  up 
a  claim. 

Q.     That  was  all  there  was  to  it? 

A.  There  was  lots  more,  but  I  do  not  remember 
what;  it  has  been  a  good  many  years  ago"  (p.  272). 

He  admits  in  another  place  that  his  memory  is 
bad  as  to  time  and  dates  (p.  257). 

It  does  not  appear  when  Jordan  turned  patriot 
and  disclosed  this  transaction  as  he  now  claims 
it  to  the  Government  agents.  It  does  appear  from 
his  own  evidence  that  he  had  not  done  so  up  to 
1905,  for  when  T.  B.  Newhausen,  a  special  agent 
of  the  Government,  and  then  actively  engaged  in 
land  fraud  investigations  in  Oregon,  interviewed 
him  at  Clatskanie,  and  requested  him  for  infor- 
mation about  his  claim,  he  refused  to  talk  (p.  254). 
He  was  in  Portland  when  the  Federal  grand  jury 
was  in  session  in  1905  investigating  land  frauds, 
but  he  made  no  disclosures  to  that  body  or  to  any 
of  its  officers  or  agents  of  the  crooked  piece  of  busi- 
ness he  had  been  engaged  in  on  behalf  of  the  Booth- 
Kelly  Lumber  Company   (p.  252). 

He  was  asked  on  cross-examination,  if  when  he 
was  interviewed  by  T.  B.  Newhausen  at  Clatskanie 
he  did  not  tell  him  that  whatever  arrangement 
he  had  with  Kelly  about  selling  him  the  claim,  was 
made  after  he  had  filed  on  the  land,  and  made  an- 
swers as  follow^s: 

"A.     That  I  do  not  remember. 
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Q.     Are  you  sure  about  that^ 

A.  It  is  a  long  time  ago,  and  a  fellow  forgets 
those  things,  you  know"  (p.  254). 

He  knew  that  Newhausen  might  be  called  to 
impeach  him  as  to  such  statement,  and  so  he  says 
he  did  not  remember. 

Indeed,  there  is  only  one  fact  he  seems  to  have 
thoroughly  in  mind,  and  that  is  that  the  arrange- 
ment with  Kelly  about  paying  liini  the  $100  was 
made  before  he  filed  on  his  claim.  He  seems  to 
have  been  made  to  understand  that  that  much 
he  must  be  certain  of  in  order  to  defeat  the  patent. 
As  to  all  else  there  is  uncertainty,  obscurity  and 
memory  fails  him. 

Besides  the  inherent  weakness  o.*"*  Jordan's  tes^- 
timony,  he  is  flatly  contradicted  and  impeached 
by  Thomas  Roche.  Jordan  testifies  that  he  men- 
tioned to  Roche  on  their  way  to  Roseburg  that 
they  were  throwing  their  rights  away,  but  that 
they  might  as  well  get  the  hundred  dollars  as  lose 
it  entirely,  and  that  Mr.  Roche  nodded  his  head 
to  what  he  said  (p.  274).  Mr.  Roche  says  no  such 
conversation  ever  occurred  (pp.  379-380),  and  he 
further  says  there  was  no  understanding  or  talk 
among  them  that  they  were  to  get  $100  out  of  it, 
or  anything  of  the  kind  (p.  380). 

Jordan  is  flatly  contradicted  by  John  F.  Kelly, 
with  whom  it  is  conceded  the  arrangement  about 
taking  the  claim  was  made.  Kelly  says  that  Jor- 
dan had  spoken  to  him  a  number  of  times  about 
locating  him  on  a  timber  claim,  and  that  he  told 
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him  about  the  tract  on  *' Brumbaugh  Creek"  (p. 
394).  That  the  arrangement  with  Jordan  about 
buying  his  claim  was  made  when  he  gave  him  the 
final  receipt  (p.  397),  and  that  prior  to  that  time 
he  had  not  made  any  agreement  with  him  to  buy 
the  claim  or  that  he  would  take  the  claim  for  him 
or  the  Booth-Kelly  Lumber  Company  (p.  397),  and 
that  he  exjDlained  to  him  that  they  could  not  make 
any  such  agreement  (p.  397).  That  the  agreement 
was  that  they  would  advance  him  the  money  to  pay 
for  the  land  and  his  expenses,  and  that  he  would 
repay  it  when  he  sold  his  claim  (pp.  397-398).  Kel- 
ly also  testifies  that  Jordan  was  anxious  to  sell 
his  claim  because  his  wife  was  about  to  sue  him 
for  a  divorce  (pp.  398-399),  which  is  not  disputed 
by  Jordan.  Kelly  also  testifies  that  he  loaned  Jor- 
dan $50,  after  the  deed  was  made,  but  which  he 
had  repudiated  and  refused  to  repay  (pp.  413-414), 
which  is  not  disputed  by  Jordan. 

The  Government's  case,  as  to  the  Jordan  pat- 
ent, rests  upon  the  testimony  of  Jordan,  the  pat- 
entee, and  the  question  is  presented  to  this  court 
whether  it  wall  accept  the  testimony  of  such  a 
witness  as  Jordan  has  shown  himself  to  be,  stulti- 
fied and  impeached  as  he  is  in  every  way  it  is  pos- 
sible to  impeach  a  witness,  or  whether  it  will  accept 
the  testimony  of  John  F.  Kelly  as  to  the  transac- 
tion. 

Mr.  Kelly  is  a  man  of  high  standing  in  the  com- 
munity where  he  resides,  and  while  he  has,  as  land 
agent  of  the  Booth-Kelly  Lumber  Company,  bought 
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thousands  of  acres  of  timber  land  for  it,  he  has 
never  been  accused  of  land  frauds  or  of  any  con- 
nection with  land  frauds.  At  the  time  Mr.  Kelly 
testified  in  the  case  he  could  not  have  been  prose- 
cuted criminally,  because  the  statute  of  limitations 
had  run  against  it,  and  it  furthermore  appears 
that  at  that  time  he  had  ceased  to  be  a  stock- 
holder in  the  Booth-Kelly  Lumebr  Company  or 
to  have  any  financial  interest  whatever  in  it  (pp. 
393-394).  Consequently,  there  was  no  motive  or 
reason  why  he  should  not  have  told  the  truth  as 
to  the  transaction  with  Jordan,  and  we  believe 
he  did  tell  the  truth  about  it,  and  that  nothing 
was  said  to  Jordan  about  buying  his  claim,  or  any- 
thing of  the  kind,  until  after  he  had  filed  on  the 
land  and  i^aid  for  it  and  had  gotten  the  final  re- 
ceipt. 

Mr.  Kelly  is  a  business  man,  and  has  been  en- 
gaged in  the  timber  business  for  many  years,  and 
says  in  his  testimony  that  he  knew  it  was  against 
the  law  to  have  Jordan  to  take  a  claim  for  him 
or  to  make  any  agreement  with  him  to  sell  it  (p. 
397),  and  that  he  so  explained  the  matter  to  Jor- 
dan and  refused  to  deal  with  him  at  all  until  he 
had  gotten  the  final  receipt  (p.  397),  and  Jor- 
dan practically  admits  as  much  (pp.  259-260-265). 
He  also  says  he  does  not  remember  the  conversation 
that  took  place  between  him  and  Kelly  at  the  time 
he  gave  him  the  final  receipt  (pp.  261-265). 

Now,  the  point  we  make  is  that  it  is  highly  im- 
probable that  Mr.  Kelly,  knowing  as  he  did  the  il- 
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legality  of  such  an  aiTangemeiit  as  Jordan  claims 
was  made,  and  that  he  would  be  incurring  crmii- 
nal  liability  not  only  for  subornation  of  perjury, 
but  also  for  violating  the  conspiracy  statute,  would 
have  made  such  an  arrangement  wiien  the  evidence 
shows  that  they  were  buying  land  in  that  locality 
for  less   than  the  Jordan   claim   would   cost    (pp. 
403-406).    it  is  shown  in  Defendant's  Exhibit  i\o. 
"L,"  set  forth  on  the  pages  cited,  that  they  were 
buymg  claims  in  that  section  along  about  that  time 
at  prices  ranging  from  $300  to  $800  per  claim  of  IbO 
acres,  some  even  low.er  than  that,  and  some  higher, 
but  a  fair  average  would  not  greatly  exceed  ^o50 
per  claim.    Now,  is  it  possible  that  anv  sane  man 
or  set  of  men  would,  even  if  criminafly  inclined, 
enter  into   an   arrangement    which    would   subject 
them  to  criminal  prosecution  and  forfeiture  of  the 
purchase  money,   in   order  to  get   title   to   timber 
claims  which  they  could  purchase  for  less  money 
and  without  incurring  any  liability  or  risk  what- 
ever?   Such  a  thing  is  preposterous.    Men  do  not 
take  such  chances,  if  at  all,  unless  there  is  a  fair 
prospect  of  large  gain,   or  some  strong  incentive 
which   was    wholly   lacking   here. 

The  learned  trial  judge  in  an  opinion  filed  in 
this  case  uses  this  language: 

^^It  may  be,  and  I  think  it  is  quite  probable,  that 
there  was  no  agreement  in  express  terms  between 
Jordan  and  Kelly  that  the  land  should  be  entered 
for  the   defendant,    but   the    entire   circumstances, 
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together  with  Jordan's  testimony,  leave  it  prac- 
tically unquestioned  that  whether  such  an  agree- 
ment was  made  or  not  Jordan  understood  that  the 
land  was  not  to  be  taken  for  himself,  but  for  the 
defendant,  and  that  such  was  the  understanding 
of  Kelly"   (p.  40). 

The  decisions  of  the  courts  interpreting  the 
Timber  and  Stone  act  are  somewhat  indefinite  as 
to  the  kind  of  an  understanding  or  '* agreement" 
is  within  the  statute,  but  the  consensus  of  opin- 
ion seems  to  be  that  there  must  be  a  meeting  of 
the  minds  of  the  pgirties  expressed  in  some  tangi- 
ble form,  that  the  title  when  secured  shall  inure 
to  the  benefit  of  some  other  person  than  the  entry- 
man. 

In  United  States  v.  Richards,  149  Fed.  443  at 
450,  which  was  a  criminal  prosecution  for  violat- 
ing a  similar  provision  of  the  homestead  law,  Hun- 
ger, judge,  instructed  the  jury  as  follows: 

''The  statute,  in  forbidding  the  applicant  to 
make  directly  or  indirectly  any  agreement  or  con- 
tract in  any  way  or  manner  with  any  person  by 
which  the  title  he  may  acquire  from  the  Govern- 
ment shall  inure  in  whole  or  in  part  to  the  benefit 
of  any  person  except  himself,  means  by  the  word 
'agreement,'  that  there  must  be  a  meeting  of 
minds  expressed  in  some  tangible  way,  and  must 
be  an  intent  in  some  way  to  be  binding  upon  the 
parties.  One  party  may  have  intended  to  sell,  the 
other  party  may  have  intended  to  buy,  3^et  this 
would  not  be  sufficient,  unless  the  intention  of  each 
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was  in  some  way  communicated  from  one  to  the 
other,  and  was  understood  and  agreed  to  by  both. 

An  agreement,  as  the  word  *  agreement'  is 
used,  need  not  be  in  writing.  It  need  not  be  of 
sufficient  fonn  or  of  the  nature  to  be  enforced  in 
court.  It  is  enough  if  it  is  proven  beyond  a  rea- 
sonable doubt  that  in  some  way  the  minds  of  the 
applicant  and  some  other  person  have  met  defi- 
nitely and  understandingly — that  there  is  a  mutual 
consent — that,  when  tlie  applicant  may  acquire 
title  to  the  land  from  the  United  States,  it  shall 
inure  to  the  benefit  of  such  other  person  for  a 
consideration;  that  is,  that  in  truth  and  in  fact 
the  applicant  is  ready  to  acquire  the  land  for  the 
use  and  benefit  of  another.  And  any  words  and 
acts  manifesting  this  mutual  consent  of  the  minds 
of  the  parties  are  sufficient  to  constitute  a  con- 
tract or  agreement." 

Conceding  the  law  to  be  as  there  stated,  and 
it  is  certainly  stated  as  liberally  in  favor  of  the 
Government  as  the  statute  will  warrant,  and  there 
was  no  violation  of  the  act,  because  Kelly  testi- 
fied positively  that  he  made  no  agreement  with 
Jordan  as  to  taking  the  land  for  himself  or  the 
company  prior  to  the  time  he  brought  him  the  final 
receipt  (p.  397),  and  consequently  the  minds  of 
the  parties  never  met  or  agreed  prior  to  that  time. 
Even  if  Jordan's  intention  was  at  and  before  he 
filed  upon  the  land  to  take  it  for  the  benefit  of  the 
company,  there  would  be  no  agreement  to  that  ef- 
fect  unless   Kelly   at   that   time   also    so   intended 
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and  understood  it.  Where  a  man  testifies  posi- 
tively that  he  did  not  make  such  an  agreement 
)3ecause  he  knew  it  would  be  a  violation  of  law^ 
to  do  so,  it  should  require  something  more  than 
suspicious  circumstances  to  justify  any  court  in 
finding  that  he  did  intend  to  make  such  an  agree- 
ment and  did  intend  to  violate  the  law.  Kelly 
may  have  supposed  that  the  company  would  get 
the  land  eventually,  but  that  would  not  be  a  viola- 
tion of  the  statute.  He  abstained  from  making  any 
agreement  for  its  purchase  before  the  final  receipt 
was  issued  because  he  did  not  want  or  intend  to 
violate  the  law  or  lay  himself  liable  to  prosecution 
criminally,  and  yet  the  court  below  says  in  effect 
that  it  will  imply  such  an  agreement  and  the  con- 
sequent violation  of  the  law.  notwithstanding  his 
positive  denial  that  he  ever  made  such  agreement. 

In  the  case  of  United  States  v.  Budd,  144  U.  S. 
154,  at  page  163,  the  court  says: 

"No  man  is  presumed  to  do  wrong  or  violate 
the  law,  and  every  man  is  presumed  to  know  the 
law.  And  in  this  respect  the  case  does  not  rest  on 
presumptions,  for  the  testimony  shows  that  Mont- 
gomery knew  the  statutory  limitations  concerning 
the  acquisition  of  such  lands,  and  the  penalties 
attached  to  any  previous  arrangement  with  the  pat- 
entee for  their  purchase." 

In  view  of  this  presumption  of  innocence,  where 
is  the  preponderance  of  evidence  as  to  w^hen  the 
agreement  was  made?  Is  it  with  Kelly  that  the 
agreement    was   made   after  Jordan    brought   him 
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the  final  receipt,  and  therefore  an  innocent  and 
lawful  agreement,  or  is  it  with  Jordan,  contradicted 
and  impeached  as  he  is,  who  claims  it  was  made 
before  he  filed  on  the  claim,  and  therefore  unlaw- 
ful and  criminal? 

We  submit  that  the  Government  failed  to  make 
out  its  case  as  against  the  Jordan  patent  by  a  fair 
preponderance  of  the  evidence,  or  in  the  clear  and 
convincing  manner  required  in  such  cases,  and  that 
the  learned  judge  of  the  court  below  erred  in  set- 
ting aside  the  patent,  and  we  ask  that  that  part  of 
the  decree  be  reversed. 

The  La  Raut  Patents. 

The  La  Raut  patents,  although  a  part  of  the 
same  group  of  claims  as  the  Jordan  claim,  rest 
upon  a  somewhat  different  state  of  facts.  There 
are  four  of  the  La  Raut  patents,  and  as  the  evi- 
dence is  practically  the  same  as  to  all  of  them, 
we  will  consider  them  together. 

Land  Office  Records. 

The  Government,  as  a  part  of  its  case  in  chief, 
introduced  the  land  office  records  as  to  each  of  the 
claims,  being  the  declaratory  statements,  notices, 
final  proof  and  final  receipts. 

These  records  show  that  each  of  the  entrymen 
and  entrywomen  made  oath  in  their  declaratory 
or  initial  affidavits  and  in  their  final  proofs,  "that 
they  did  not  apply  to  purchase  the  land  above  de- 
scribed on  speculation,  but  in  good  faith  to  appro- 
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priate  it  to  my  own  exclusive  use  and  benefit,  and 
that  I  have  not  directly  or  indirecth^  made  any 
agreement  or  contract  or  in  any  way  or  manner 
with  any  person  or  persons  whomsoever,  by  which 
the  title  I  may  acquire  from  the  Government  of 
the  United  States  may  inure  in  whole  or  in  part 
to  the  benefit  of  any  person  except  myself"  (pp. 
63-132). 

Stipulation  as  to  Payments  for  Land. 

It  was  stipulated  that  the  money  for  the  pay- 
ment of  the  purchase  price  to  the  Government  for 
tlie  land  involved  in  the  entries  in  controversy, 
including  land  office  fees  of  Stephen  La  Raut, 
Mistress  Alice  La  Raut,  Ethel  La  Raut,  Lucy  La 
Raut  and  Edward  Jordan,  together  with  the  publi- 
cation fees  and  the  expenses  of  the  entrymen  in 
taking  up  the  land  and  going  to  and  from  the  land 
office  were  furnished  by  the  Booth-Kelly  Lumber 
Company,  subject  to  the  right  of  said  defendant  to 
show  the  circumstances  and  agreement  under  which 
said  sums  of  money  were  paid  (p.  136),  and  in  that 
connection  the  letter  of  J.  H.  Booth  to  A.  C.  Wood- 
cock was  introduced,  showing  how  the  amounts 
v\-ere  paid  at  the  land  office,  and  the  amounts  of 
such  payments   (pp.  137-138). 

C.  J.  HOWARD,  Page  132. 

Government  then  called  C.  J.  Howard,  who  tes- 
tified to  being  the  proprietor  of  the  newspaper, 
"Bohemian  Xugget,"  and  that  the  notices  of  final 
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proof  in  these  cases  were  published  in  his  paper, 
and  that  he  did  not  recall  who  i^aid  his  charges, 
and  that  his  books  did  not  show  and  that  the  no- 
tices were  in  the  usual  form  of  such  notices  (pp. 
:i  32-234). 

GEORGE  W.  RIGGS,  Page  135. 

Government  then  called  George  W.  Riggs,  who 
testified  that  he  was  working  for  the  Booth-Kelly 
Lumber  Company  in  1901  and  1902,  and  assisted 
Mr.  Brumbaugh  In  cruising  timber  land  in  township 
21,  south  of  range  2  and  3  west,  and  that  he  knew 
nothing  about  the  entry  of  the  lands  in  question. 

D.  H.  BRUMBAUGH,  Page  138. 

Government  then  called  D.  H.  Brumbaugh,  who 
testified  that  he  was  a  rancher  and  was  a  cruiser 
for  the  Booth-Kelly  Lumber  Company  for  ten  or 
twelve  years,  since  about  1900,  and  that  he  was 
working  for  the  company  in  1902;  that  he  had 
cruised  in  townships  21-22-23  west,  and  that  he 
showed  the  claims  in  question  to  the  entrymen  and 
entrywomen  two  or  three  months,  or  such  a  matter, 
after  it  was  cruised;  that  the  entrymen  and  en- 
trywomen brought  the  numbers  of  the  land  to  him 
and  he  showed  them  the  claims,  and  that  John  Kelly 
paid  him  for  his  services  (pp.  138-145). 

MRS.  M.  S.  APPLESTONE,  Page  145. 

Government  then  called  Mrs.  M.  S.  Applestone, 
w^ho  testified  that  she  lives  in  Lewiston,  Idaho, 
and  that  Alice  La  Raut  is  her  mother,  and  Stephen 
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La  Raut  is  her  step-father;  that  she  lived  in  Port- 
land in  1902,  and  was  visiting  her  mother  at  Sagi- 
naw in  the  spring  of  1902,  and  that  her  mother 
told  her  that  she  had  taken  a  timber  claim  for 
Robert  Booth,  and  that  she  was  to  be  paid  $100  for 
her  claim,  and  that  she  was  paid  $100  therefor  (pp. 
146-147). 

She  further  testifies  that  she  saw  there  the 
forms  for  making  final  proof,  showing  the  ques- 
tions and  answers,  and  that  her  mother  told  her 
Robert  Booth  had  sent  them  to  her  (pp.  148-159). 

This  is  denied  by  Robert  A.  Booth  (p.  309). 

She  says  she  does  not  know  whether  Booth's 
promise  to  pay  her  mother  $100  was  before  or  after 
she  had  filed  on  the  land  (p.  153). 

She  says  on  cross-examination  that  she  does  not 
remember  whether  the  conversations  were  before 
they  filed  on  the  land  or  before  they  proved  up  on 
the   claims    (p.  156). 

Says  the  conversations  were  with  her  mother 
(p.  156). 

Says  they  got  an  additional  payment  of  $100 
about  the  time  they  went  to  Canada  (p.  157). 

Says  her  mother  did  not  tell  her  that  Robert 
Booth  ever  talked  to  her  personally  about  the  mat- 
ter (pp.  158-59). 

Says  she  does  not  remember  who  she  first  told 
about  these  conversations,  nor  about  w^hen  it  was, 
nor  who  it  was  she  told  about  them  (p.  161). 

Her  testimony  throughout  shows  that  she  is 
uncertain  as  to  when  the  conversations  with  her 


39 

mother  occurred.  Her  uncertainty  as  to  other 
thini^rs  suggests  that  she  might  be  mistaken  as  to 
the  terms  of  the  conversation. 

LUCY  LA  RAUT,  Page  164. 
Government  then  called  Lucy  La  Raut,  one  of 
the  entrywomen,   whose  testimony  is   clearly  and 
distinctly  against  the  Government  on  every  prop- 
osition. 

ETHEL  M.  LEWIS,  Page  193. 
Government  then  called  Ethel  Lewis,  formerly 
Ethel  La  Raut,  one  of  the  entrywomen,  whose  tes- 
timony is  also  clearly  against  the  Government. 

Both  Ethel  M.  Lewis  and  Lucy  La  Raut  testify 
that  they  took  the  claims  in  good  faith  for  their 
own  benefit,  and  that  there  was  no  agreement  to  sell 
it  to  the  Booth-Kelly  Lumber  Company,  and  that 
they  still  own  the  claims  and  that  the  deeds  they 
made  were  intended  as  security  for  the  advances 
made  to  them  to  enable  them  to  take  and  pay  for 
the  claims   (pp.  176-182,  213-221). 

GEORGE  W.  RIDDLE,  Page  229. 
The  testimony  of  George  W.  Riddle,  receiver  of 
the  land  office,  was  introduced  for  the  purpose  of 
identifying  the  records  offered  as  evidence  (pp.  229- 
232). 

FRED  C.  RABB,  Page  228. 

The  testimony   of  Fred   C.   Raab  was   for  the 
purpose  of  showing  that  no  contest  or  controversy 
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had  arisen  in  reference  to  the  claims  in  dispute 

(VV-  228-229). 

LOUIS  SHARP,  Page  232. 

The  testimony  of  Lewis  Sharp  was  for  the  pur- 
pose of  sliowing  that  no  investigation  had  been 
made  hy  the  Government  in  reference  to  the  claims 
(pp.   232-233). 

On  page  241  is  a  stipulation  that  the  patents 
were  delivered  to  F.  E.  Ally  and  that  he  delivered 
the  same  to  John  F.  Kelly. 

EDWARD  JORDAN,  Page  242. 

Government  then  called  Edward  Jordan,  upon 
whose  testimony  we  have  already  commented. 

D.  H.  BRUMBAUGH,  Page  273. 

Government  then  called  D.  H.  Brumbaugh,  who 
testified  that  John  Kelly  asked  him  to  take  up  a 
timber  claim,  and  that  he  told  him  he  would  do  so; 
that  he  told  him  to  pick  out  a  good  one  on  Brum- 
baugh Creek;  that  he  would  furnish  the  mone}% 
pay  his  expenses  and  give  him  $100  (p.  275) ;  that 
about  two  years  after  he  proved  up  he  deeded  the 
claim  to  the  Booth-Kelly  Lumber  Company  (p. 
277).  On  cross-examination  he  says  that  he  could 
not  remember  whether  the  conversation  he  had  with 
Kelly  about  taking  a  claim  at  Cottage  Grove  or  Eu- 
gene. 

The  following  question  and  answer  are  signif- 
icant : 
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*'Q.  Was  that  all  that  was  said  at  that  time 
about  it?  If  you  didn't  want  to  take  a  timber 
claim? 

A.     Yes"  (p.  280). 

He  says  he  was  paid  the  $100  at  the  time  he 
signed  the  deed,  or  about  that  time  (p.  284). 
Final  1}'  he  says  he  sold  the  land  to  the  company 
for  $520,  being  $420  paid  for  the  land  and  land  of- 
fice fees,  and  the  $100  paid  him  at  the  time  the 
deed  was  made  (pp.  284-285).  Says  there  was 
nothing  said  in  the  conversation  with  Kelly  about 
deeding  the  land  to  the  company  (p.  285). 

Mr.  Kelly  testifes  positively  that  no  such  con- 
versation occurred  (pp.  400-401).  Mr.  Kelly  de- 
tails a  conversation  he  had  with  Brumbaugh  about 
what  he  had  told  the  authorities  who  were  investi- 
gating the  land  frauds  in  Oregon,  and  he  said  that  he 
told  them  that  he  had  made  no  arrangement  what- 
ever to  dispose  of  his  claim  until  after  he  had 
proven  up  on  it  (p.  419),  and  this  is  not  denied 
by  Brumbaugh.  We  tried  to  get  hold  of  the  affi- 
davit Brumbaugh  made  at  that  time,  but  were  un- 
able to  do  so  (p.  283). 

The  comments  we  made  as  to  the  testimony  of 
Edward  Jordan  apply  to  Brumbaugh's  testimony. 

Defendant's  Cai^e. 

The  defendant,  Booth-Kelly  Lumber  Company, 
laid  its  books  before  special  ajrents  of  the  Gov- 
ernment before  this  suit  was  brought,  and  also  since 
that  time,  and  has  disclosed  all  the  facts  in  con- 
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nection  with  these  claims.  It  has  kept  nothing 
back,  nor  has  it  sought  to  evade  the  production 
of  any  paper,  document  or  book  the  Government 
wanted. 

E.  A.  BOOTH,  Pages  298-311. 

The  testimony  of  R.  A.  Booth  is  full  and  clear 
as  to  the  transaction  with  the  La  Rauts.  It  shows 
clearly  and  distinctly  that  there  was  no  agreement 
with  any  of  them  that  he  or  the  company  was  to 
have  their  claims,  but  that  he  was  doing  what 
he  did  for  them  to  assist  them  and  for  their  own 
benefit.  He  testifies  that  he  advised  Stephen  A.  La 
Raut  not  to  sell  their  claims,  but  to  hold  on  to 
them,  and  if  they  had  done  so  they  might  have 
gotten  a  great  deal  more  out  of  them  (p.  319").  and  he 
explains  the  manner  in  which  the  settlement  was 
made  with  Stephen  A.  La  Raut  and  his  wife  (p. 
307). 

H.  A.  DUNBAR,  Page  337. 

H.  A.  Dunbar,  who  took  up  a  claim  at  the  same 
time  as  the  others,  and  in  the  same  manner,  w^as 
not  called  by  the  Government,  but  the  defendant 
called  him  and  he  testified  that  he  took  his  claim 
in  good  faith,  and  for  his  own  benefit,  and  that 
there  was  no  agreement  to  sell  it  to  the  company 
(p.  339),  and  that  he  sold  his  claim  to  the  com- 
pany in  November,  1904,  for  $1300  (p.  341).  He 
also  explained  the  entries  in  the  books  as  to  these 
claims  (p.  342).  He  also  says  that  Mr.  Booth  told 
him  he.  Booth,  was  to  be  responsible  for  the  claims 
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(p.  o4o),  and  that  he  assisted  the  La  Rants  in 
filing  on  th.eir  claims,  and  in  proving  up  on  them, 
at  the  request  of  Mr.  Booth   (p.  341). 

JOHN  F.  KELLY,  Page  393. 
Jolni  F.  Kelly  testified  about  the  Jordan  and 
Brumbaugh  claims,  and  that  no  agreement  was 
made  with  them  about  purchasing  their  claims  un- 
til after  they  proved  up  (pp.  394-401).  He  testifies 
that  claims  on  Brumbaugh  Creek  at  that  time  were 
worth  from  $3.50  to  $5  per  acre  (p.  401).  That 
they  had  bought  other  land  in  that  section,  and 
produced  list  of  purchases,  showing  prices  paid  (p. 
403),  and  states  that  the  actual  considerations  were 
as  there  stated. 

GEO.  H.  KELLY,  Page  422. 
Geo.  IT.  Kelly,  who  succeeded  R.  A.  Booth  as 
manager  of  the  company,  fully  corroborates  Mr. 
Booth  as  to  the  understanding  as  to  the  La  Raut 
claims,  and  also  as  to  the  settlement  with  Stephen 
A.  La  Raut  and  wife   (pp.  423-428). 

A.  C.  DIXON,  Page  435. 

A.  C.  Dixon,  who  succeeded  George  H.  Kelly 
as  manager  of  the  company,  fully  corroborates  Mr. 
Kelly  and  Mr.  Booth  as  to  the  understanding  about 
the  La  Raut  claims  and  about  the  settlement  with 
Stephen  A.  La  Raut  and  his  wife  (pp.  436-439). 
He  is  the  present  manager  of  the  company,  and 
ssijs  that  Ethel  M.  Lewis  and  Lucy  La  Raut  still 
own  their  claims  (p.  438). 
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Government's  Rebiitfcal. 

The  Government  called  in  rebuttal  George  So- 
renson,  T.  B.  Newhausen,  M.  A.  Martin  and  C. 
B.  Mead,  who  gave  their  opinions  as  to  the  value 
of  the  timber  in  the  Brumbaugh  region,  and  as 
we  view  it  is  of  no  particular  value,  so  far  as  de- 
termining the  bona  fides  of  these  patents  is  con- 
cerned. 

We  have  thus  gone  briefly  over  the  evidence 
relied  upon  by  the  Government  to  justify  the  set- 
ting aside  of  the  La  Raut  patents.  We  call  the  at- 
tention of  the  court  to  the  comments  of  Judge 
Bean,  before  whom  the  case  was  tried,  upon  this 
evidence    (pp.   37-39). 

He  says,  among  other  things  (p.  37)  : 

''Now,  so  far  as  the  four  La  Raut  claims  are 
concerned,  there  is  no  direct  testimony  to  support 
the  averments  of  the  bill.  Lideed,  it  is  all  to  the 
contrary,  and  to  the  effect  that  the  entries  were 
made  for  the  exclusive  use  and  benefit  of  the  en- 
trymen,  and  that  there  was  no  agreement,  express 
or  implied,  that  the  land  should  be  conveyed  to  the 
defendant  company  or  that  the  entrymen  made  the 
entries  in  reality  for  said  comjDany  or  any  other 
person." 

We  believe  this  court,  when  it  has  read  the  tes- 
timony, will  reach  the  same  conclusion. 

It  is  argued  that  if  the  Jordan  claim  and  the 
Brumbaugh  claim  are  fraudulent,  or,  in  other 
words,  if  the  court  shall  believe  the  testimony  of 
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Jordan  and  Brunil)augh  as  to  their  claims,  that 
then  the  court  must  find  the  La  Raut  claims  fraud- 
ulent, also,  because  taken  at  the  same  time  and  in 
practically  the  same  way,  and  that  the  evidence  as 
to  those  claims  is  admissible  against  the  La  Raut 
claims. 

The  comments  of  the  court  as  to  a  similar  con- 
tention in  United  States  v.  Budd,  144  U.  S.  154  at 
164,  are  strongly  in  point.    The  court  says: 

"The  Government  relies  also  on  the  testimony 
of  Edward  J.  Searls  that  Montgomery  promised 
to  pay  him  $125,  and  all  costs  and  expenses,  if  he 
would  enter  a  tract  of  timber  land  and  convey 
it  to  him,  and  that  thereafter  Montgomery  ad- 
vanced the  money  for  the  payment  to  the  Gov- 
ernment, and  subsequently,  on  receipt  of  a  deed, 
paid  him  the  $125.  If  it  be  conceded  that  this  tes- 
timony as  to  another  transaction  be  competent  in 
this  case,  and  there  be  put  upon  the  testimony  the 
worst  i)ossible  construction  against  Montgomery, 
to  the  effect  that  he  made  a  distinct  and  positive 
agreement  with  Searls  for  the  purchase  of  a  tract 
which  the  latter  was  to  enter  and  obtain  from  the 
Government,  and  so  a  transaction  within  the  exact 
denunciation  of  the  statute,  still  that  testimony 
only  casts  suspicion  on  the  transaction  in  question 
here,  and  suggests  the  possibility  of  wrong  in  it. 
Because  a  party  has  done  wrong  at  one  time  and 
in  one  transaction,  it  does  not  necessarily  follow 
that  he  has  done  like  wrong  at  other  times  and  in 
other  transactions.    Suppose  in  each  of  the  twenty- 
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one  cases  specified  in  the  testimony  tlie  Govern- 
ment had  filed  a  separate  bill  making  the  patentee 
and  Montgomery  parties  defendant,  and  chargin^ 
in  each,  as  here,  a  prior  unlawful  agreement,  and 
in  twenty  of  them  the  patentee  and  Montgomery 
had  each  answered,  denying  under  oath  any  prior 
agreement,  while  in  the  twenty-first  they  had  like- 
wise answered,  admitting  in  full  as  charged  the 
making  of  such  an  unlawful  agreement,  would  the 
admission  in  the  one  case  be  adjudged,  in  the  face 
of  the  denial  under  oath  in  the  other  twenty,  clear, 
full  and  convincing  proof  that  in  those  cases  like- 
wise there  was  a  prior,  unlawful  agreement  ?  And 
yet  such  admission  of  both  patentee  and  Montgom- 
ery would  be  stronger  and  more  satisfactory  evi- 
dence than  the  separate  testimony  of  the  pat- 
entee. And  this  is  all  the  testimony  which  in  uny 
manner  points  to  wrong  in  this  transaction.  Surely, 
this  does  not  come  up  to  the  rule  so  well  estab- 
lished, as  to  the  necessary  proof  in  a  case  like 
this." 

Besides,  as  tending  to  refute  any  such  infer- 
ence, is  the  fact  which  is  undisputed,  that  the  Dun- 
bar and  Roche  claims  were  disposed  of  to  the 
company  in  1904  for  $1300  apiece.  The  company 
also  paid  Stephen  A.  and  Alice  La  Rant  more  than 
$100  apiece  for  their  claims,  and  that  Ethel  M. 
Lewis  and  Lucy  La  Rant  have  been  paid  more 
than  the  $100  on  their  claims  and  still  own  them, 
show  conclusivelv  that  as  to  those  claims  there  was 
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no  agreement  that  they  were   to  have   only  $100 
'apiece  for  their  claims. 

'-'  The  Government's  counsel  argue  that  the  en- 
tries in  the  books  of  the  company  corroborate  the 
theory  of  the  Government  that  these  entrymen  and 
entrywomen  were  hired  to  take  the  claims,  and 
were  to  be  paid  $100  apiece  for  their  services. 

Copies  of  the  entries  in  the  books  appear  at 
pages  290-297  of  the  printed  record.  These  entries 
sh6w  payment  to  the  parties  of  $100  each,  but  those 
payments  are  explained  by  Mr.  Booth  (pp.  315-316) 
and  Mr.  Dunbar  (pp.  353-355),  and  by  Lucy  La 
Raut  (pp.  171-178-189)  and  by  Ethel  M.  La  Raut 
<p.  217). 

This  testimony  shows  that  the  amounts  paid  the 
La  Rauts  were  advances  made  as  they  needed  the 
money.  As  to  the  Jordan  and  Brumbaugh  claims, 
they  were  charged  with  the  $100  because  they  sold 
their  claims  for  that  amount  over  and  above  what 
they  had  cost  them. 

The  testimony  shows  conclusively  that  these  ac- 
counts were  separate  accounts,  and  were  kept  in 
that  manner  so  that  the  company  could  tell  at  any 
time  the  amounts  that  had  been  advanced  when 
final  settlement  was  made  (pp.  309-310-343-364). 

The  books  afford  the  strongest  kind  of  evi- 
dence against  the  theory  of  the  Government,  be- 
cause it  is  highly  improbable  if  the  officers  and 
agents  of  the  company  had  entered  into  a  vile  con- 
spiracy to  defraud  the  Government  out  of  these 
lands,  that  they  would  have  spread  the  matter  out 


[48  ] 

on  the  books  of  the  company  and  thus  made  pub- 
lic record  of  the  transaction.  If  there  had  been 
any  conscious  purpose  of  perpetrating  a  fraud, 
they  would  have  made  no  entries  in  the  books 
showing  the  details  of  the  transaction  with  each 
entryman  and  entrywoman,  such  as  were  made  in 
these  entries. 

It  was  stipulated  that  the  Booth-Kelly  Lumber 
Company  at  all  times  since  the  execution  of  the 
patents  to  the  entries  involved  in  this  case,  has 
paid  taxes  on  this  land  and  has  exercised  domin- 
ion and  control  over  the  same.  This  applies  more 
particularly  to  the  La  Raut  claims,  because  the 
Jordan  claim  was  bought  soon  after  he  proved  up. 

It  is  argued  that  the  fact  that  the  company  has 
paid  taxes  on  the  land  shows  it  to  be  the  absolute 
owner,  and  is  inconsistent  with  the  claim  that  it 
was  holding  the  title  as  security.  We  are  unable 
to  agree  with  counsel.  The  company  had  the  title 
and  while  it  was  holding  it  as  security,  it  would 
naturally  list  them  with  its  other  lands  and  pay  the 
taxes  for  the  benefit  of  the  parties,  as  well  as  its 
own  protection,  and  be  reimbursed  when  the  lands 
were  finally  redeemed  or  sold. 

We  reiterate  here  what  we  said  as  to  the  Jordan 
claim,  that  in  view  of  the  fact  that  the  company 
could  get  all  the  claims  in  that  vicinity  it  wanted, 
at  prices  of  about  what  these  claims  would  cost, 
it  is  highly  improbable  that  its  officers,  knowing 
as  they  did  the  law,  would  have  entered  into  a  con- 
spiracy such  as  is  charged  in  the  bill,  and  that  Mr. 
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Booth,  a  man  of  high  standing  and  reputation, 
would  draw  his  own  relatives,  innocent  and  hard- 
working young  women,  into  it,  when  the  gain  was 
so  small  and  the  risk  so  great.  To  justify  a  court 
in  finding  they  did  so  would  require  more  than  in- 
ferences or  innuendos  drawn  from  the  books  of  the 
company.  The  matter  of  bookkeeping  was  left  to 
H.  A.  Dunbar,  the  bookkeeper  of  the  company,  and 
if  he  did  not  make  the  entries  in  the  proper  way 
or  did  not  make  them  so  as  to  suit  the  refined 
ideas  of  the  Government  counsel,  such  fact  would 
fall  far  short  of  showing  fraud.  The  facts  as  to 
the  bona  fides  of  the  entries  of  the  claims  are  con- 
clusively established,  and  entries  made  in  the  books 
years  ago,  though  erroneous,  would  not  be  sufficient 
to  overcome  the  facts  of  the  case. 

It  will  be  noticed  by  the  court  that  the  Govern- 
ment did  not  call  Stephen  A.  La  Eaut  or  Alice  La 
Raut.  The  testimony  shows  they  were  in  Alberta, 
Canada,  but  the  Government  could  easily  have  ob- 
tained their  testimony.  The  failure  to  do  so  gives 
rise  to  the  presumption  that  they  would  not  uphold 
the  contentions  of  the  Government. 

The  Government,  instead  of  calling  them,  called 
Mrs.  Applestone,  a  daughter  of  Alice  La  Rant's, 
who  testified  in  a  more  or  less  uncertain  way  of 
conversations  held  some  time  in  1902,  eight  or  ten 
years  ago,  in  which  her  mother  told  her  she  had 
taken  a  timber  claim  for  Robert  Booth,  while  Rob- 
ert Booth,  in  answer  to  this  statement,  not  only 
denies  it  emphatically   (p.  303),  but   swears  that 
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lie  never  talked  to  Steplien  A.  La  Rant  or  his 
wife  about  their  claims  until  1908  (p.  303),  and  he 
explains  why  he  came  to  talk  to  them  at  that  time 
(pp.  303-304).  He  also  testifies  that  the  Apple- 
stone  woman  told  him  about  that  time  that  she  did 
not  know  anything  of  consequence  about  the 
claims;  that  she  had  heard  her  mother  say  or  talk 
about  what  she  would  do  with  some  of  the  funds 
when  they  sold  their  claims  (p.  303).  So  that  in 
addition  to  the  presumption  that  the  testimony  of 
Stephen  A.  La  Raut  and  Alice,  his  wife,  would  have 
been  against  the  Government,  this  evidence  shows 
that  they  would  have  testified  the  same  as  Lucy 
and  Ethel  have  testified  in  the  case. 

The  Government  called  Lucy  La  Raut  and  Ethel 
M.  La  Raut,  now  Ethel  M.  Lewis.  By  so  doing 
it  made  them  its  own  witnesses,  vouched  for  their 
veracity,  and  is  bound  by  their  testimony.  No  one 
will  claim  that  their  testimny  lends  any  credence 
whatever  to  the  theory  of  the  Government  in  this 
case,  but  does  show  honesty  and  good  faith,  not 
only  as  to  their  own  claims,  but  as  to  those  of 
Stephen  A.  and  Alice  La  Raut. 

The  Government's  counsel  admit  in  their  brief 
that  the  evidence  upon  which  a  cancellation  of  the 
patents  is  asked  is  mainly  circumstantial.  Indeed, 
there  is  no  direct  evidence  at  all  of  fraud  as  to 
the  La  Raut  patents.  As  said  by  the  court  below 
the  direct  evidence  is  all  the  other  way.  So  the 
question  is  presented  to  this  court  whether  the  di- 
rect and  positive  evidence  of  all  the  parties  to  the 
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alleged  fraud,  showing  that  there  was  no  fraud, 
is  to  prevail  or  whether  it  is  to  be  overcome  by  infer- 
ences to  be  drawn  from  circumstances  which  in  a 
fertile  imagination  might  be  considered  more  or 
less  suspicious. 

The  circumstances  to  which  the  Government's 
counsel  point  in  their  brief  as  showing  fraud  are 
perfectly  consistent  with  good  faith  and  honesty  in 
the  transactions. 

Counsel  say  that  if  the  parties  were  intending 
to  perpetrate  a  fraud  on  the  Government  in  these 
entries,  they  would  naturally  have  done  exactly 
what  they  did  do,  and  they  point  to  a  long  list  of 
doings  beginning  with  the  cruising  of  the  land  and 
ending  wdth  the  amending  of  the  answer  in  this 
case,  to  conform  to  the  facts. 

They  say  that  upon  cruising  the  land  and  find- 
ing these  claims  subject  to  entry  the  company 
would  naturally  turn  to  relatives  and  employees 
and  offer  them  compensation  for  their  services  in 
taking  the  claims.  Is  it  not  just  as  fair  an  infer- 
ence and  just  as  natural  to  suppose  that  Mr.  Booth 
and  Mr.  Kelly,  when  informed  that  these  lands 
were  subject  to  entry,  recalled  the  requests  often 
made  to  them  by  these  entrymen  and  entrywomen 
to  locate  them  on  timber  claims,  and  that  they 
wanted  to  give  them  the  chance  to  take  claims  for 
their  ow^n  benefit? 

They  say  the  company  paid  all  expenses;  at- 
tended to  securing  witnesses,  notifying  the  entry- 
men  of  the  date  of  final  proof,  and  attended  to  get- 
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ting  the  witnesses  present,  and  furnished  the  money 
to  pay  for  the  land. 

There  is  nothing-  in  all  of  that  inconsistent  with 
perfect  good  faith.  The  La  Rant  women  were  in- 
experienced persons,  and  the  others  were  working 
for  the  company  in  one  capacity  and  another,  and 
could  not  take  the  time,  so  somebody  familiar  with 
the  procedure  in  the  land  office  had  to  look  after 
the  claims  for  them,  take  them  onto  the  land  and 
to  the  land  office,  and  notify  them  of  the  day 
set  for  making  final  proof  and  look  after  it  for 
them,  and  the  company  having  advanced  the  money, 
it  naturally  felt  an  interest  in  seeing  that  everything 
required  was  properly  done. 

Counsel  say  the  entrymen  paid  no  attention  to 
their  claims.  Jordan  paid  close  enough  attention  to 
his  to  sell  it  to  the  company  soon  after  he  proved 
up.  The  La  Rauts  paid  no  particular  attention  to 
theirs,  because  they  were  depending  on  Robert 
Booth  to  look  after  theirs  for  them,  pay  the  taxes, 
etc.  What  else  could  they  do  with  wild  timber 
land?  The  title  was  in  the  name  of  the  Booth- 
Kelly  Lumber  Company,  The  land  would  naturally 
b3  assessed  to  the  company,  and  it  would  pay  the 
taxes  along  with  its  other  property  to  protect  its 
liens  upon  it. 

Counsel  say  the  entries  in  the  books  would  have 
been  different  if  the  claims  were  bona  fide,  taken 
for  the  benefit  of  the  entrymen  and  not  for  the 
benefit  of  the  company.  We  are  unable  to  see 
anything  in  these  entries  to  justify  any  inference 
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of  fraud,  but  quite  the  reverse.  These  claims  were 
entered  in  the  books  differently  from  all  others 
where  the  lands  were  purchased  by  the  company. 
In  such  cases  there  w^as  simply  a  charge  to  stump- 
age  account  of  the  amount  paid  out  for  the  land, 
but  here  there  is  a  separate  account  under  the  name 
of  each  entryman,  with  an  itemized  statement  of 
all  the  expenditures  from  which  it  could  be  easily 
and  readily  ascertained  how  much  the  company  had 
advanced  on  each  of  the  claims.  Whether  the  en- 
tries are  made  in  the  way  a  bookkeeper  should  have 
made  them  or  not,  they  are  plain  enough  to  anyone 
who  wants  to  understand  them. 

Counsel  say  the  keeping  of  the  deeds  off  the 
records  w^as  for  the  purpose  of  concealment,  and 
to  aid  in  carrying  out  the  fraud.    The  evidence  is 
that  the  first  deeds  were  made  to  Robert  A.  Booth 
as    security   under   an    arrangement   between   him 
and  the  La  Rauts.  He  had  every  faith  in  them  and 
they  had  every  faith  in   him.    As  between  them 
there   was  no   need   of  recording   the   deeds.    The 
most  natural  thing  under  the  circumstances  would 
be  not  to  record  them.   If  the  company  had  wanted 
to  conceal  the  fact  of  its  holding  the  title  to  the 
property   it   would   not   have   listed   it   amon^   its 
assets  and  paid  taxes  on  it,  as  counsel  for  the  Gov- 
ernment admits   it  did  do,  nor  would  the   entries 
that  were  made  in  the  books  ever  have  been  made. 
These  deeds  doubtless  would  not  have  been  recorded 
when  they  w^ere  but  for  the  fact  that  there  had  been 
a  change  in  the  management  of  the  company.    Mr. 
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Booth  had  retired  and  Mr.  George  H.  Kelly  had 
become  its  manager.  Stephen  A.  La  Rant  was 
aboiit  to  be  sued  for  debt  and  judgments  obtained 
against  him,  and  it  then  became  necessary  for  the 
company  to  record  his  deed,  and  while  recording 
his  the  others  were  recorded. 

The  land  fraud  investigations  had  nothing  to  do 
with  the  deeds  being  recorded  or  not  recorded.  In 
fact,  this  very  matter  was  investigated  by  the  Gov- 
ernment at  that  time,  as  shown  by  the  testimony  of 
Brumbaugh  and  Jordan,  and  the  books  insT3ected  by 
special  agents  of  the  land  department,  and  they 
found  nothing  to  justify  proceeding  against  any  of 
the  parties.  If  so,  why  did  they  not  indict  Booth  and 
Kelly  for  subornation  of  perjury  or  conspiracy,  or 
both?  There  has  been  no  concealment  at  any  time, 
but  the  company  has  at  all  times  made  full  dis- 
closures about  these  transactions,  laid  the  books 
open  to  Government  agents  time  and  again,  because 
it  had  nothing  to  conceal. 

Council  claim  that  because  the  entrymen  made 
no  inquiries  about  the. property  or  its  value,  and 
tli^ir  indifference  in  the  matter  shows  that  they 
had  no  further  interest  in  the  land.  This,  however, 
is  explained  by  the  fact  that  they  depended  on 
Robert  Booth  to  look  after  the  matter  for  them, 
and  to  keep  them  advised  about  it.  He  had  told 
them  that  when  the  company  sold  its  holdings  in 
that  locality  he  would  see  that  theirs  was  jout  in 
and  sold  along  with  the  company's  land,  or  if  the 
company  decided  to  log  off  the  timber  it  would  take 
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the  timber  on  theirs  also  and  pay  them  stumpage. 
So  there  was  nothing  to  do  but  wait  for  the  com- 
ing of  one  or  the  other  of  these  contingencies. 

Some  point  is  made  that  in  the  original  answer 
the  Booth-Kelly  Lumber  Company  claimed  to  be 
the  legal  and  equitable  owner  of  all  the  La  Raut 
claims.  The  way  that  mistake  came  to  be  made 
is  fully  .explained  in  the  testimony  of  A.  C.  Dixon 
(p.  439).  When  the  mistake  was  discovered  we 
promptly  notified  the  Government's  counsel,  and 
before  the  commencement  of  the  taking  of  testi- 
mony a  stipulation  was  made  amending  the  answer, 
as  shown  at  page  33  of  the  record. 

The  error  was  one  easily  made  on  the  part  of 
counsel,  in  supposing  that  the  company  had  settled 
with  all  of  the  La  Rauts,  when  in  fact  it  had  only 
settled  with  Stephen  A.  La  Raut  and  his  wife,  and 
leaving  Ethel  and  Lucy  still  the  equitable  owners 
of  their  claims. 

Government's  counsel  set  forth  great  wails  in 
their  brief  as  to  the  treatment  of  Stephen  A.  La 
Raut  and  wife,  by  which  they  have  been,  driven  as 
''exiles"  into  the  frozen  regions  of  Northern  Can- 
ada. They  apparentlj^  overlook  the  fact  that  the 
Government  is  not  their  guardian.  They,  in  com- 
mon with  many  other  Americans,  took  the  notion 
that  they  could  better  their  condition  by  going  to 
Alberta,  Canada.  Mr.  Booth  advised  them  against 
going,  and  advised  them  not  to  sell  their  claims, 
but  they  Avere  determined  on  going  and  offered  to 
take  $100  additional  for  their  claims.    George  H. 
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Kelly,  the  then  manager,  says  when  they  offered 
to  take  that  he  did  not  feel  that  he  was  called  up- 
on to  offer  more  than  they  had  asked  (p.  429). 

The  value  of  the  claims  are  greatly  overesti- 
mated by  Government's  counsel.  An  isolated'  tim- 
ber claim  in  a  region  like  that  has  no  market 
value.  The  only  thing  that  gives  it  any  market 
value  is  that  some  large  concern,  with  large  hold- 
ings in  the  vicinity,  is  paying  a  certain  price  per 
acre  or  per  thousand  feet  stumpage.  There  were 
no  large  holdings  in  there  except  those  of  the 
Booth-Kelly  Lumber  Company,  acquired  by  pur- 
chase from  Jones  &  Cook  (p.  310),  and  consequent- 
ly it  was  the  only  customer  for  such  lands  and 'fixed 
the  price  it  was  willing  to  pay. 

It  is  very  easy  to  say  that  timber  is  worth  so 
much  per  thousand  feet  stumpage,  and  that  there 
are  so  many  million  feet  on  the  tract,  and  hence 
that  it  is  worth  the  amount  thus  shown,  but  it  is 
quite  another  matter  to  sell  it  for  that  amount. 

We  submit  in  conclusion  that  it  is  impossible 
to  find  that  the  La  Raut  claims  were  fraudulent 
without  finding  that  Robert  A.  Booth,  George  H. 
Kelly,  John  F.  Kelly,  H.  A.  Dunbar,  A.  C.  Dixon, 
Thomas  Roche,  Ethel  M.  Lewis  and  Lucy  La  Raut 
deliberately  perjured  themselves  in  their  testimony 
in  this  case.  There  is  nothing  in  any  of  the  cir- 
cumstances referred  to  by  Government's  counsel 
to  justify  any  such  conclusion. 

The  Booth-Kelly  Lumber  Company  is  one  of 
the  largest  timber  land  owners  in  the  State  of  Ore- 
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gon.  Its  lands  have  been  arqiiired  in  the  main 
not  for  speciihitive  purposes,  but  to  supply  their 
large  milling  plants  witli  timber  in  its  business  as 
a  manufacturer  of  lumber.  It  has  never  been  ac- 
cused of  land  frauds  of  any  kind.  Its  record  is 
exceptionally  clear  in  that  respect.  During  the  laud 
fraud  investigations  in  Oregon  its  affairs  were  care- 
fully looked  into  by  the  Oovernment  agents,  and  if 
they  had  found  evidence  of  fraudulent  dealings  the 
company  and  its  officers  would  have  been  indicted 
and  prosecuted.  The  only  indictment  against  any 
of  them  was  one  against  Robert  A.  Booth,  and  he 
was  acquitted  by  a  jury  of  his  peers.  To  say  that  a 
company  with  such  a  record  would,  by  its  officers 
and  agents,  go  into  the  fraudulent  and  criminal 
conspiracy  set  forth  in  the  bill,  or  that  the  La 
Rauts,  who  were  honest,  hard-working  people,  would 
go  into  such  a  conspiracy,  is  highly  absurd. 

The  decree  of  the  court  below  as  to  the  La  Raut 
claims  is  clearly  right,  and  we  ask  that  it  be  af- 
firmed. Respectfully  submitted, 

A.  C.  WOODCOCK  and 

ALBERT  H.  TANKER, 

Attorneys  for  Appellees  and  the  Booth-Kelly  Lum- 
ber Company,  Appellant.  « 
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